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Presidential Documents

Title 3—

The President

Proclamation 7126 of September 18, 1998

National Farm Safety And Health Week, 1998

By the President of the United States of America

A Proclamation

America’s agricultural industry plays an important role in our Nation’s econ-
omy. It provides us with an ample supply of high-quality food and fiber
and a rewarding form of employment for millions of Americans. However,
farming and ranching remain among our Nation’s most dangerous occupa-
tions, demanding an understanding of complex agricultural equipment, strict
attention to detail, and careful performance of farm and ranch work.

Among the most hazardous duties on farms and ranches is the operation
of farm tractors and machinery. This work is even more dangerous with
extra riders, and all farm equipment operators should avoid carrying people
on their machinery who are not necessary to their work. Using tractors
and machinery can be especially dangerous during planting and harvesting
seasons, when farmers and ranchers must use public highways to gain
access to production fields or to bring the harvested crop to market. During
these times, all vehicle and equipment operators must exercise special cau-
tion on our roadways.

After school, during the summer, and other times of the year when children
have more unsupervised time, can be very hazardous to our next generation
of farmers and ranchers. Since many agricultural operations are family-
oriented, this work can bring younger family members into contact with
the mechanical, chemical, and environmental hazards their more knowledge-
able parents and older siblings face daily with appropriate caution. Adults
should strive to set good examples for younger, inexperienced workers and
always carefully monitor children’s activities.

Because of the environment they work in, agricultural workers also face
serious health concerns. Noisy equipment and inadequate hearing protection
frequently cause permanent hearing loss among farm and ranch employees,
and skin cancer rates among agricultural workers are exceedingly high,
due to long exposure to the sun and chemicals. In every farm environment,
workers need to use protective gear to avoid health and safety hazards.
This is not only for their personal benefit—it also sends the right message
to the young people who are the future agricultural workers of our Nation.

NOW, THEREFORE, I, WILLIAM J. CLINTON, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim September 20 through
September 26, 1998, as National Farm Safety and Health Week. | call upon
government agencies, businesses, and professional associations that serve
our agricultural sector to strengthen their efforts to promote safety and
health programs among our Nation’s farm and ranch workers. | ask agricul-
tural workers to take advantage of the many diverse education and training
programs and technical advancements that can help them avoid injury and
illness. | also call upon our Nation to recognize Wednesday, September
23, 1998, as a day to focus on the risks facing young people on farms
and ranches. Finally, | call upon the citizens of our Nation to reflect on
the bounty we enjoy thanks to the labor and dedication of agricultural
workers across our land.
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IN WITNESS WHEREOF, | have hereunto set my hand this eighteenth day
of September, in the year of our Lord nineteen hundred and ninety-eight,
and of the Independence of the United States of America the two hundred

and twenty-third.

[FR Doc. 98-25617
Filed 9-22-98; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 52
[Docket No. FV—-98-327]

Processed Fruits and Vegetables

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule revises the
regulations governing inspection and
certification for processed fruits,
vegetables, and processed products
made from them by increasing by
approximately three to seven percent
fees charged for the inspection services.
These revisions are necessary in order to
recover, as nearly as practicable, the
costs of performing inspection services
under the Agricultural Marketing Act of
1946. The fees charged to persons
required to have inspections on
imported commodities in accordance
with the Agricultural Marketing Act of
1937 is also affected. This rule also
incorporates miscellaneous changes to
revise a citation number and revise a
statement in a footnote in regards to
sample size.

EFFECTIVE DATE: October 4, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
James R. Rodeheaver, Branch Chief,
Processed Products Branch, Fruit and
Vegetable Programs, Agricultural
Marketing Service, U.S. Department of
Agriculture, PO Box 96456, Room 0709
South Building, Washington, DC 20090—
6456, Telephone (202) 720-4693.
SUPPLEMENTARY INFORMATION:

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined not
significant for purposes of Executive
Order 12866, and has not been reviewed
by the Office of Management and
Budget.

Pursuant to the requirements set forth
in the RFA, the Agricultural Marketing
Service (AMS) has considered the
economic impact of this action on small
entities. Accordingly, the required
analysis is set forth below. The purpose
of the Regulatory Flexibility Act (RFA)
is to fit regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

AMS regularly reviews its user fee
financed programs to determine if the
fees are adequate. The existing fee
schedule will not generate sufficient
revenues to cover lot, and year round
and less than year round inspection
program costs while maintaining an
adequate reserve balance (four months
of costs) as called for by Agency policy
(AMS Directive 408.1). Current revenue
projection for work in regards to these
inspection programs during FY 1998 is
$11.7 million with costs projected at
$13.1 million and an end-of-year reserve
balance of $3.9 million. The PPB trust
fund reserve balance for these programs
will be approximately $0.5 million
under the four-month level of
approximately $4.4 million, which is
called for by Agency policy. Further,
PPB’s cost of operating the user fee
financed programs are expected to
increase to approximately $13.5 million
during FY 1999 and to approximately
$13.9 million in FY 2000. These cost
increases will result from inflationary
increases with regard to current PPB
operations and services.

The Processed Products Branch (PPB)
estimates that without a fee increase the
trust fund reserve as called for by
Agency policy (four-months) will
significantly decrease, that will result in
an operating reserve balance of
approximately $3.0 million in FY 1999
and $2.6 million in FY 2000. This
relates to only 2.9 months and 2.3
months of operating reserve for the
respective years.

Employee salaries and benefits are
major program costs that account for
approximately 85 percent of the total
operating budget. A general and locality
salary increase for Federal employees,
ranging from 2.30 to 7.11 percent
depending on locality, effective January
1997, significantly increased program
costs. Another locality salary increase
ranging from 2.30 to 7.27 percent
depending on locality, effective January
1998, also increased program costs.

These increases have increased PPB’s
cost of operating these programs by
$400,000 per year.

This final rule will increase user fee
revenue generated under the lot
inspection program, and the year round
and less than year round inspection
programs by approximately $500,000 (3
to 7 percent) annually to enable the PPB
to cover its costs and re-establish
program reserves (current operating
reserves are being maintained at a level
below that provided for by Agency
policy). This action is authorized under
the AMA of 1946 [see 7 U.S.C. 1622(h)]
which states that the Secretary of
Agriculture may assess and collect
“such fees as will be reasonable and as
nearly as may be to cover the costs of
services rendered * * *”’. The final rule
will also incorporate miscellaneous
changes to revise a citation number and
to revise a statement in a footnote in
regards to sample size.

There are more than 1239 users of
PPB’s lot, and less than year round and
year round inspection services
(including applicants who must meet
import requirements,® inspections
which amount to under 2 percent of all
lot inspections performed). A small
portion of these users are small entities
under the criteria established by the
Small Business Administration (13 CFR
121.601). There will be no additional
reporting, recordkeeping, or other
compliance requirements imposed upon
small entities as a result of this rule.
PPB has not identified any other federal
rules which may duplicate, overlap or
conflict with this final rule.

Inasmuch as the inspection services
are voluntary (except when required for
imported commodities), and since the
fees charged to users of these services
vary with usage, the impact on all
businesses, including small entities, is
very similar. Further, even though fees
will be raised, the increase is small

1Section 8e of the Agricultural Marketing
Agreement Act of 1937, as amended (7 U.S.C. 601—
604), requires that whenever the Secretary of
Agriculture issues grade, size, quality or maturity
regulations under domestic marketing orders for
certain commodities, the same or comparable
regulations on imports of those commodities must
be issued. Import regulations apply only during
those periods when domestic marketing order
regulations are in effect. Currently, there are 4
processed commodities subject to 8e import
regulations: canned ripe olives, dates, prunes, and
processed raisins. A current listing of the regulated
commodities can be found under 7 CFR Parts 944
and 999.
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(three to seven percent) and should not
significantly affect these entities.
Finally, except for those applicants who
are required to obtain inspections, most
of these businesses are typically under
no obligation to use these inspection
services, and therefore, any decision to
discontinue the use of the services
should not prevent them from marketing
their products.

Executive Order 12988

The rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule is not intended to
have a retroactive effect and will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. There are no administrative
procedures which must be exhausted
prior to any judicial challenge to the
provisions of this rule.

Final Action

The AMA authorizes official
inspection, grading and certification for
processed fruits, vegetables, and
processed products made from them.
The AMA provides that reasonable fees
be collected from the users of the
services to cover, as nearly as
practicable, the costs of the services
rendered. This rule will amend the
schedule for fees for inspection services
rendered to the processed fruit and
vegetable industry to reflect the costs
necessary to operate the program and
incorporates miscellaneous changes to
revise a citation number and to revise a
statement in a footnote in regards to
sample size.

AMS regularly reviews its user fee
programs to determine if the fees are
adequate. While PPB continues to
search for opportunities to reduce its
costs, the existing fee schedule will not
generate sufficient revenues to cover lot,
and less than year round and year round
inspection program costs while
maintaining an adequate reserve balance
(four months of costs) as called for by
Agency policy (AMS Directive 408.1).
The current revenue projection for work
in regards to these inspection programs
during FY 1998 is $11.7 million with
cost projected at $13.1 million and an
end-of-year reserve of $3.9 million. This
will result in a decrease of PPB’s trust
fund balance of approximately $0.5
million under the four-month level ($4.4
million) called for by Agency policy.
Further, PPB’s cost of operating these
inspection programs is expected to
increase to approximately $13.5 million
during FY 1999 and to approximately
$13.9 million in FY 2000, resulting in a
decrease of the trust fund balance to
approximately $3.0 in FY 1999, and to

approximately $2.6 million in FY 2000.
These cost increases result from
inflationary increases with regard to
current PPB operations and services.

Employee salaries and benefits are
major program costs that account for
approximately 85 percent of the total
operating budget. A general and locality
salary increase for Federal employees,
ranging from 2.30 to 7.11 percent
depending on locality, effective January
1997, significantly increased program
costs. Another general and locality
salary increase ranging from 2.30 to 7.27
percent depending on locality, effective
January 1998, also increased program
costs. These increases will increase
PPB’s costs of operating these
inspection programs by approximately
$400,000 per year. Therefore, the salary
increases necessitate additional funding
under the program. This fee increase of
approximately 3 to 7 percent should
result in an estimated additional
revenue of $500,000 per year, and
should enable PPB to cover the costs of
doing business and re-establish program
reserves (current operating reserves are
at a level below that provided for by
Agency policy). In order to reach and
maintain a four-month reserve, a further
increase in fees may be likely in future
years.

Based on the aforementioned analysis
of increasing program costs, AMS is
increasing the fees relating to lot
inspection service and the fees for less
than year round and year round
inspection services. For inspection
services charged under §52.42, overtime
and holiday work would continue to be
charged as provided in that section. For
inspection services charged on a
contract basis under §52.51 overtime
work would also continue to be charged
as provided in that section.

Unless otherwise provided for by
regulation or written agreement between
the applicant and the Administrator, the
charges in the schedule of fees in
§52.42 is $43.00/hour.

Charges for travel and other expenses
as found in §52.50 will be $43.00/hour.

Charges for year-round in-plant
inspection services on a contract basis
as found in §52.51(c) will be:

(1) For inspector assigned on a year-
round basis—$35.00/hour.

(2) For inspector assigned on less than
a year-round basis—$45.00/hour.

Charges for less than year-round in-
plant inspection services (four or more
consecutive 40 hour weeks) on a
contract basis as found in §52.52(d) will
be each inspector—$45.00/hour.

Also, AMS revised §852.21 and 52.38
(Table Il, footnote number 2) to make
editorial changes.

In §52.21, §52.50 is referenced as
providing information regarding the
purchase of additional copies of
certificates. This will be revised to read
§52.49.

In §52.38, Table Il, footnote number
2, the statement that describes the
sample size for Group 3 containers that
weigh over 10 pounds is omitted. Table
11, footnote number 2 is revised to
include the sample size for Group 3
containers that are over 10 pounds.

A notice of proposed rulemaking was
published in the Federal Register (63
FR 35544) on June 30, 1998, with a
thirty day comment period. The
comment period closed on July 30,
1998. Interested persons were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the
Agricultural Marketing Service. No
comments were received regarding this
proposed rule.

After consideration of all relevant
matter presented, this action makes final
the changes as proposed on June 30,
1998. The changes are made effective on
October 4, 1998.

List of Subjects in 7 CFR Part 52

Food grades and standards, Food
labeling, Frozen foods, Fruit juices,
Fruits, Reporting and recordkeeping
requirements, Vegetables.

For the reasons set forth in the
preamble, 7 CFR Part 52 is amended to
read as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 7 U.S.C. 1621—1627.

§52.21 [Amended]

2.1n §52.21, the word “§52.50” is
revised to read “§52.49".

§52.42 [Amended]

3.In §52.42, the figure “$41.00" is
revised to read “$43.00"".

§52.50 [Amended]

4. In §52.50, the figure “$41.00" is
revised to read “$43.00"".

§52.51 [Amended]

5. In §52.51, paragraph (c)(1), the
figure ““$34.00” is revised to read
“$35.00”, in paragraph (c)(2), the figure
“$42.00” is revised to read “$45.00”,
and in paragraph (d)(1), the figure
“$42.00” is revised to read “$45.00".

6. In §52.38, footnote number 2
immediately following Table Il is
revised to read as follows:



Federal Register/Vol. 63, No. 184/Wednesday, September 23, 1998/Rules and Regulations

50747

§52.38 Sampling plans and procedures for
determining lot compliance.
* * * * *

2When a standard sample size is not
specified in the U.S. grade standards, the
sample units for the various container size
groups are as follows: Groups 1 and 2—1
container and its entire contents. Group 3
containers up to 10 pounds—1 container and
its entire contents. Group 3 containers over
10 pounds—approximately three pounds of
product. When determined by the inspector
that a 3-pound sample unit is inadequate, a
larger sample unit or 1 or more containers
and their entire contents may be substituted
for 1 or more sample units of 3 pounds”.

Dated: September 17, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-25368 Filed 9-22-98; 8:45 am]
BILLING CODE 3410-02—-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Parts 301 and 319

[Docket No. 96—-016-32]

RIN 0579-AA83

Karnal Bunt; Movement From
Regulated Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the Karnal
bunt regulations to allow, under certain
conditions, commercial lots of seed to
move from restricted areas for seed. We
are also amending the testing
requirements for regulated articles other
than seed, removing certain articles
from the list of articles regulated
because of Karnal bunt, clarifying the
terms “‘used mechanized harvesting
equipment” and “used seed
conditioning equipment”, and clarifying
requirements for soil movement with
vegetables. These changes relieve
restrictions on the movement of articles
from areas regulated because of Karnal
bunt. We are also requiring the moist
heat treatment of millfeed produced
from grain that tests positive for Karnal
bunt, adding a moisture condition to the
methyl bromide treatment of soil, and
removing the methyl bromide treatment
alternative for decorative articles. We
are also amending the description of
surveillance areas to more clearly
distinguish between surveillance areas
and restricted areas. In addition, we are
amending the regulations governing the
importation of wheat into the United
States to make the definition of the term
“Karnal bunt” consistent with the
definition of that term in the Karnal
bunt regulations.

EFFECTIVE DATE: September 23, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Mike Stefan, Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247.

SUPPLEMENTARY INFORMATION:
Background

Karnal bunt is a fungal disease of
wheat (Triticum aestivum), durum
wheat (Triticum durum), and triticale
(Triticum aestivum X Secale cereale), a
hybrid of wheat and rye. Karnal bunt is
caused by the smut fungus Tilletia
indica (Mitra) Mundkur and is spread
by spores, primarily through the
movement of infected seed. In the
absence of measures taken by the U.S.
Department of Agriculture (USDA) to
prevent its spread, the establishment of
Karnal bunt in the United States could
have significant consequences with
regard to the export of wheat to
international markets. The regulations
regarding Karnal bunt in the United
States are set forth in 7 CFR 301.89-1
through 301.89-14.

On January 28, 1998, we published in
the Federal Register (63 FR 4198-4204,
Docket No. 96-016-22) a proposal to
amend the regulations by allowing,
under certain conditions, commercial
lots of seed to move from restricted
areas for seed; amending the testing
requirements for regulated articles other
than seed; removing certain articles
from the list of articles regulated
because of Karnal bunt; clarifying the
terms ‘““‘used mechanized harvesting
equipment” and “‘used seed
conditioning equipment’’; clarifying
requirements for soil movement with
vegetables; requiring the moist heat
treatment of millfeed produced from
grain that tests positive for Karnal bunt;
adding a moisture condition to the
methyl bromide treatment of soil;
removing the methyl bromide treatment
alternative for decorative articles; and
amending the description of
surveillance areas. We also proposed to
amend the regulations governing the
importation of wheat into the United
States to make the definition of the term
“Karnal bunt” consistent with the
definition of that term in the Karnal
bunt regulations.

We solicited comments concerning
our proposal for 60 days ending March
30, 1998. We received nine comments
by that date. They were from
representatives of industry in, and State
governments of, States with areas
regulated because of Karnal bunt. Two
commenters supported the proposed
rule as written. The remaining
commenters expressed concerns about
certain portions of the proposed rule.

Their concerns are discussed below by
issue.

Movement of Commercial Lots of Seed

Comment: One of the proposed
conditions for the movement of
commercial lots of seed from a regulated
area is that the most recent previous
Karnal bunt host crop grown in the field
or fields where the seed intended for
movement was grown must have tested
negative for Karnal bunt (spores and
bunted kernels). We suggest, as an
alternative, that commercial lots of seed
also be eligible for movement if the field
or fields where the seed was grown were
not used for any Karnal bunt host crops
during the past 5 years.

Response: We agree that a field that
has not been planted with Karnal bunt
host crops for the past 5 years should be
eligible to produce seed for movement
in commercial lots from a regulated
area. Five years of non-host status
would verify a production area’s
freedom from Karnal bunt. Therefore, in
response to this comment, this final rule
provides that the seed may come either
from a field or fields where the most
recent previous Karnal bunt host crop
tested negative for Karnal bunt (spores
and bunted kernels) or where Karnal
bunt host crops have not been grown
during the past 5 years.

Comment: The treatment proposed for
commercial lots of seed moving from a
regulated area is the same treatment
currently required at § 301.89-13(e) for
seed used as germplasm or for research.
This protocol is too strict. The proposed
chlorine wash will be extremely
difficult, if not impossible, to use on
large quantities of commercial seed, and
the double fungicide treatment will
significantly affect the germination of
the seed. We feel that the other
proposed conditions for the movement
of commercial lots of seed from a
regulated area are sufficient to assure
that any seed moving from a regulated
area will be at lower risk of containing
Karnal bunt (spores and bunted kernels)
than any wheat seed in the world not so
tested.

Response: We proposed that, to be
eligible for movement as seed under
certificate, commercial lots of seed
grown in a restricted area for seed must:

« originate from a field or fields that are
not part of a restricted area for regulated
articles other than seed or a surveillance area;

« originate from a field or fields where the
most recent previous Karnal bunt host crop
tested negative for Karnal bunt;

« test negative for Karnal bunt; and

* be treated in accordance with § 301.89—
13(e).

Under §301.89-13(e), seed to be moved
from a regulated area for use as
germplasm or for research purposes
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must be treated with a chlorine wash,
that is, a 1.5 percent aqueous solution
of sodium hypochlorite (=30 percent
household bleach) containing 2 mL of
Tween 20™ per liter agitated for 10
minutes at room temperature followed
by a 15-minute rinse with clean,
running water and then by drying, and
then with a double fungicide treatment
of either: (1) 6.8 fl. oz. of Carboxin
thiram (10 percent + 10 percent, 0.91 +
0.91 Ib. active ingredient (ai.) per gallon
(0al.)) flowable liquid and 3 fluid
ounces of pentachloronitrobenzene
(2.23 Ib. ai./gal.) per 100 pounds of seed;
or (2) 4.0 fluid ounces of Carboxin
thiram (1.67 + 1.67 Ib. ai./gal.) flowable
liquid and 3 fluid ounces of
pentachloronitrobenzene (2.23 Ib. ai./
gal.) per 100 pounds of seed. We believe
that the treatment of commercial lots of
seed moving from a regulated area is a
necessary component of a system
designed to prevent the spread of Karnal
bunt to noninfected areas of the United
States.

However, in response to this
comment, and after extensive review of
current research, we are making a
change to the treatment required for
commercial lots of seed moving from a
regulated area. This final rule requires a
combination of the chlorine wash and a
single fungicide treatment, instead of
the proposed double fungicide
treatment. The single fungicide
treatment may be with either Carboxin
thiram or pentachloronitrobenzene, as
follows: (1) With 4.0 fluid ounces of
Carboxin thiram (1.67 + 1.67 Ib. ai./gal.)
flowable liquid per 100 pounds of seed;
(2) with 6.8 fl. 0z. of Carboxin thiram
(10 percent + 10 percent, 0.91 + 0.91 Ib.
ai./gal.) flowable liquid per 100 pounds
of seed; or (3) with 3 fluid ounces of
pentachloronitrobenzene (2.23 Ib. ai./
gal.) per 100 pounds of seed. We are
offering these single fungicide treatment
options based on research 1 performed at
the International Center for Maize and
Wheat Improvement (CIMMYT) in
Mexico, in cooperation with Gustafson,
Inc. The research protocol involved
adding Tilletia indica teliospores
uniformly to a wheat seed source,
applying the fungicides at the specified
concentrations, and plating teliospores
recovered from the wheat samples onto
growth media to assess teliospore
viability at 15, 60, 120, and 180 days
after treatment. The results indicated
that treatment with either of the
fungicides Carboxin thiram or
pentachloronitrobenzene was

1Information on this research is available from
the person listed under FOR FURTHER INFORMATION
CONTACT.

comparable in effectiveness to the
double treatment using both.

We are retaining the requirement for
the chlorine wash. Although the
application of the chlorine wash may be
challenging, available data demonstrates
that it is an effective method for helping
to inactivate Karnal bunt. Until we have
data demonstrating otherwise, we
believe the combination of the chlorine
wash and fungicide treatment is
necessary to ensure that seed planted
outside regulated areas for commercial
production of wheat does not contain
any viable Karnal bunt material.

The single fungicide treatment
options will offer more flexibility to
wheat growers and other affected
entities in regulated areas, and will also
help minimize the use of pesticides and
reduce the costs associated with treating
seed originating in a regulated area that
will move from a regulated area in
commercial lots. This action will
continue to prevent the spread of Karnal
bunt through planted seed while
addressing a concern that some growers
have regarding a possible reduction in
germination of seed treated with a
double fungicide treatment.

Definition of Surveillance Area

Comment: The proposed definition of
surveillance area is too vague, providing
the Animal and Plant Health Inspection
Service (APHIS) latitude to continue
expansion of the regulated area. We
recommend that surveillance areas be
limited to those production fields that
are adjacent to fields designated as
restricted areas for regulated articles
other then seed. We also recommend
that areas currently designated as
surveillance areas because they are
associated with a lot of seed found to
contain a bunted kernel, or because they
were found during a survey to contain
spores consistent with Karnal bunt and
were determined to be associated with
grain at a handling facility containing a
bunted wheat kernel, should be
redesignated as restricted areas for seed.

Response: As proposed, we are
amending the description of
surveillance area at § 301.89-3(e)(4) to
clarify that a surveillance area is an area
where Karnal bunt is not known to
occur but where, for various reasons,
intensive surveys are necessary. This
action will help differentiate between
the status of a restricted area for
regulated articles other than seed and
the status of a surveillance area. We did
not, however, propose any changes to
the criteria for designating an area as a
surveillance area, and we are not
prepared to make such changes now. At
this time, we continue to believe that
fields associated with a bunted kernel

present a greater risk than other fields.
We, therefore, identify them and impose
certain restrictions on the movement of
regulated articles from them.

Removal of Certain Articles from the
List of Regulated Articles

Comment: We agree that used bags,
sacks, and containers; used farm tools;
used mechanized cultivating
equipment; and used soil moving
equipment should be removed from the
list of regulated articles, but we believe
that harvesting and seed conditioning
equipment should also be removed from
that list.

Response: Because of the way that
mechanized harvesting equipment and
seed conditioning equipment are
constructed, it is extremely difficult to
remove all of the plant parts, including
wheat seeds or other parts of wheat
plants, from the cracks and crevices of
this type of equipment after it has been
used. Therefore, when this equipment is
used in a regulated area in the
production of Karnal bunt host crops, it
presents a risk of spreading Karnal bunt
if moved from a regulated area without
being cleaned and disinfected as
required by the regulations. Therefore,
we are making no changes to the
proposed rule in response to this
comment.

Deregulation

Comment: The proposed rule does not
provide information on when and how
APHIS plans to accomplish the
complete deregulation of Karnal bunt.
APHIS needs to provide affected entities
with its plan for deregulation, including
information on how many harvests must
be tested before an area can be
deregulated.

Response: The complete deregulation
of the areas regulated because of Karnal
bunt is outside of the scope of our
proposed rule. As Karnal bunt is
eliminated, and as we gather research
and data to support deregulation, we
will continue to take appropriate action
through future rulemaking.

Comment: In Docket No. 97-060-1,
APHIS proposed to declare the Mexicali
Valley of Mexico free from Karnal bunt
and to allow wheat seed to move into
the United States from that area. APHIS
cannot justify declaring the Mexicali
Valley free from Karnal bunt as long as
the Agency continues to regulate
adjacent areas of Arizona and California
for the same disease. Given that Karnal
bunt can spread by natural, as well as
artificial, means, one cannot expect that
the Mexicali Valley could escape
inoculation by the disease during the
period that contiguous areas became
infected.
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Response: January 27, 1998, we
published in the Federal Register (63
FR 3844-3848, Docket No. 97-060-1) a
proposal to amend the wheat diseases
regulations in 7 CFR part 319.59 by
recognizing a wheat-growing area
within the Mexicali Valley of Mexico as
being free from the wheat disease Karnal
bunt. We will consider this comment as
a comment on Docket No. 97-060-1 and
will address the issue raised by the
commenter as part of that rulemaking.

Therefore, based on the rationale set
forth in the proposed rule and in this
document, we are adopting the
provisions of the proposal as a final rule
with the changes discussed in this
document.

Effective Date

This is a substantive rule that relieves
restrictions and, pursuant to the
provisions of 5 U.S.C. 553, may be made
effective less than 30 days after
publication in the Federal Register.
Immediate implementation of this rule
is necessary to provide relief to those
persons who are adversely affected by
restrictions we no longer find
warranted. Therefore, the Administrator
of the Animal and Plant Health
Inspection Service has determined that
this rule should be effective upon
publication in the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,

therefore, has been reviewed by the
Office of Management and Budget.

The Karnal bunt regulations were
established under the Plant Quarantine
Act (7 U.S.C. 151-165 and 167) and the
Federal Plant Pest Act (7 U.S.C. 150aa—
150jj), which authorize the Secretary of
Agriculture to take measures necessary
to prevent the spread of plant pests,
including diseases, that are new to, or
not widely prevalent in, the United
States.

We are amending the Karnal bunt
regulations to allow, under certain
conditions, commercial lots of seed to
move out of a restricted area for seed
and to amend the testing requirements
for regulated articles other than seed.
We are also removing certain articles
from the list of articles regulated
because of Karnal bunt, clarifying the
terms ““used mechanized harvesting
equipment” and “‘used seed
conditioning equipment,” and clarifying
requirements for soil movement with
vegetables. These changes relieve
restrictions on the movement of articles
from areas regulated because of Karnal
bunt. We are also requiring the moist
heat treatment of millfeed produced
from grain that tests positive for Karnal
bunt, adding a moisture condition to the
methyl bromide treatment of soil, and
removing the methyl bromide treatment
alternative for decorative articles.

Virtually all of the industries affected
are likely to be composed of producers
and firms that can be categorized as
small according to the Small Business
Administration (SBA) size
classification. Economic impacts

resulting from this rule will therefore
largely affect small entities. The analysis
of economic impacts would thus fulfill
the requirement of a cost-benefit
analysis under Executive Order 12866,
as well as the analysis of impacts of
small entities required by the Regulatory
Flexibility Act. Unless otherwise noted,
the SBA’s characterization of a small
business for the categories of interest in
this analysis is a firm that employs at
most 500 employees, or has annual sales
of $5 million or less.

The change to allow, under certain
conditions, commercial lots of seed to
move out of a restricted area for seed
will benefit regulated growers of wheat
seed and other affected entities. For the
first time since regulated areas were
established, commercial lots of wheat
seed will be eligible to move out of a
regulated area, if, among other things,
the seed is grown in a restricted area for
seed that is not also part of a restricted
area for regulated articles other than
seed or a surveillance area. Those
regulated areas that are restricted areas
for seed, but that are not also part of a
restricted area for regulated articles
other than seed or a surveillance area,
amount to an estimated 727,335 acres of
regulated land in four States (Arizona,
California, New Mexico, and Texas).
These 727,335 acres represent 75
percent of the combined regulated areas
in those four States. The change will,
therefore, open up a substantial volume
of regulated acreage to export sales of
wheat seed. The estimated current
regulated acreage, by State and
regulatory designation, is as follows:

Arizona California New Mexico Texas1? Total
Restricted area for SEEA .........coiiiiiiiiiiiieiee e 797,000 100,000 58,650 220,469 976,119
Restricted area for regulated articles other than seed ... 6,162 3,113 3,990 1,519 14,784
SUNVEIIIANCE Ar A .....vviiiiiiiiietie et 135,000 84,000 0 15,000 234,000
Portion of restricted area for seed that could grow wheat seed eligible
for movement in commercial lots from the regulated area ................... 655,838 12,887 54,660 3,950 727,335

1The acreage for Texas is comprised of two regulated areas, one in El Paso and the other in San Saba. The regulated area in San Saba was
established in the latter part of 1997, as a result of Karnal Bunt National Survey findings.
2For El Paso, restricted area for seed includes only acreage for the plowdown fields.

The opportunity for export sales of
seed should have a positive impact on
seed planting in the regulated area. The
magnitude of that impact is difficult to
measure, however, because year-to-year
changes in seed planting are a function
of many factors, including factors not
related to the regulatory environment
(e.g., prices). The impact of this rule
will likely be most noticeable 1 to 2
years after its effective date; by that
time, growers will have had the chance
to adjust planting schedules to take
advantage of the amended restrictions
and will have had the opportunity to

satisfy other provisions of the rule (i.e.,
the requirement that commercial lots of
seed intended for movement from a
regulated area must come either from a
field or fields where the most recent
previous Karnal bunt host crop tested
negative for Karnal bunt (spores and
bunted kernels), or where Karnal bunt
host crops have not been grown during
the past 5 years).

Another of the rule’s requirements,
that seed be treated prior to movement,
may limit the amount of seed that can
be moved in the short term and may
also discourage some growers from

planting seed. Under the rule, in
addition to fungicide treatments,
commercial lots of seed must be treated
with sodium hyperchlorite (chlorine).
Because of the corrosive nature of
chlorine, stainless steel vats or
containers may need to be installed for
treating the seed. Thus, in addition to
expenditures for chemicals, some
producers who choose to produce wheat
seed for commercial use may incur costs
for special equipment. However, the
treatment for commercial seed is
necessary to reduce the risk of the
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spread of Karnal bunt to noninfected
areas of the United States.

Notwithstanding these requirements,
the positive potential of the changes on
seed plantings could be considerable.
As indicated above, an estimated
727,335 acres of regulated land will be
eligible to grow wheat seed that may,
under certain conditions, move in
commercial lots out of the regulated
area. It is estimated that only about 15
percent of those 727,335 acres are
currently planted with wheat, leaving
the remaining 85 percent
(approximately 618,235 acres)
potentially available for wheat seed
planting in the future. Even if only 5
percent of the 618,235 acres were
planted for seed as a result of this rule,
an additional 30,912 acres in the
regulated area would be planted for
seed. By comparison, approximately
122,000 acres 2 of wheat were planted in
the entire regulated area in the 1996-97
growing season.

We are also amending the testing
requirements for grain used other than
for seed. Under the rule, such grain
must be tested and found free of bunted
kernels, rather than spores and bunted
kernels, prior to movement from the
regulated area. Growers and handlers of
grain will benefit from this change in
the testing requirements.

As much as 90 percent of the acreage
of surveillance areas that is planted with
wheat is devoted to the production of
grain. This rule, therefore, has the
potential to affect most of the wheat
grown in surveillance areas. Because
grain intended for movement from the
regulated area will be surveyed for
bunted kernels only, and because those
surveys will be conducted at the field
rather than at the conveyance, we
expect that the new testing procedures
will save time for grain handlers. In
addition, because laboratory analyses
for spores will no longer be required,
the U.S. Department of Agriculture will
save money as a result of the new
testing procedures. However, it is
difficult to predict the savings in time
or money, or if there will be an increase
in the number of shipments that will
move from regulated areas, before the
new testing procedures are in place.
Nevertheless, this change will likely
have a positive impact on the movement
of grain and other regulated articles
other than seed from regulated areas.

For both of these changes (i.e., to
allow, under certain conditions, the

2This figure includes 20,000 acres planted in the
San Saba area of Texas. At the time of those
plantings, the San Saba area was not under
regulation, but a regulated area was established in
San Saba during the latter part of 1997, as a result
of Karnal Bunt National Survey findings.

movement of commercial lots of seed
from restricted areas for seed and to
amend the testing requirements for
regulated articles other than seed), the
entities that will likely be most affected
will be wheat producers. It is estimated
that there are currently a total of 373
wheat growers in the regulated areas:
248 in Arizona, 21 in California, 23 in
New Mexico, and 81 in Texas.3 Of those,
the number of wheat growers in
surveillance areas is estimated to be 99,
with 21 in Arizona, 18 in California, and
60 in Texas, and the number of wheat
growers in restricted areas for seed (not
including restricted areas for regulated
articles other than seed or surveillance
areas) is estimated to be 274, with 227
in Arizona, 3 in California, 23 in New
Mexico and 21 in Texas. Most of these
wheat growers are assumed to have
gross annual receipts of less than $0.5
million, the SBA’s threshold for
classifying wheat producers as small
entities. Accordingly, these changes will
positively impact primarily small
entities. Growers will benefit from fewer
restrictions on the movement of
regulated articles, which will enable
growers to reach new markets for their
products. In addition, wheat seed
dealers, harvesters, transporters, and
processors may also benefit from the
changes to the regulations, but the
magnitude of the impact on these
entities cannot be determined.

Regarding the remainder of the
actions in this document, three main
parties will be affected by these
amendments: vegetable growers, millers,
and decorative wheat product makers.

This rule will amend the
requirements for soil movement with
vegetables to clarify that vegetables
must be cleaned prior to movement
from a regulated area if the vegetables
were grown in a restricted area for
regulated articles other than seed.
Previously, the regulations required all
vegetables grown in a regulated area to
be cleaned prior to movement. Although
this action will relieve restrictions, we
do not expect this action to have a
significant impact on affected entities in
regulated areas because few fields will
be affected by this rule change and
because cleaning soil from vegetables
during harvest is a standard business
practice.

This rule will require millfeed to be
treated if it is produced from grain that
tests positive for Karnal bunt. There are
fewer than 30 millers who will
potentially be affected by this change.
The exact number of millers who elect

3These estimates are for the 1997-1998 crop
season, and are based on data available as of
December 31, 1997.

to mill wheat that has tested positive for
Karnal bunt is unknown at this time.
However, it is anticipated that very little
wheat that tests positive for Karnal bunt
will be present and thus available for
milling. Also, it is likely that any wheat
that tests positive for Karnal bunt will
be channeled into animal feed uses.
Because of the manner in which it is
processed, wheat used for animal feed
does not require treatment.

It is expected that most millers who
must handle millfeed produced from
wheat that tests positive for Karnal bunt
have the facilities or access to facilities
to treat it at this time. Cost estimates on
a per establishment basis are not
available because the Karnal bunt
contamination rate and the amount of
wheat that tests positive for Karnal bunt
to be milled is not known.

In addition, this rule removes an
ineffective treatment for decorative
straw/stalks/seed heads and adds
moisture conditions to the methyl
bromide treatment procedures for soil.
We expect little impact on affected
entities in regulated areas as a result of
these changes. Decorative straw/stalks/
seed heads will continue to be eligible
for movement from regulated areas
under limited permit or if the articles
have been processed or manufactured
prior to movement and are intended for
use indoors. Adding water to soil before
methyl bromide treatment should have
little practical impact on potentially
affected entities, such as nurseries,
because the need for such treatment is
rare. However, if needed, the change to
the methyl bromide treatment of soil
would not significantly increase the
costs associated with that treatment.
These actions will help prevent the
artificial spread of Karnal bunt in the
United States.

We are also amending the description
of surveillance areas to more clearly
distinguish between surveillance areas
and restricted areas. In addition, we are
amending the regulations governing the
importation of wheat into the United
States to make the definition of the term
“Karnal bunt” consistent with the
definition of that term in the Karnal
bunt regulations. We do not anticipate
that these changes will have any
economic impact.

The changes to the regulations will
not result in any new information
collection or recordkeeping
requirements.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
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State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects
7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Incorporation by reference,
Nursery Stock, Plant diseases and pests,
Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, 7 CFR parts 301 and 319
are amended as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22, 2.80, and 371.2(c).

2. Section 301.89-2 is amended as
follows:

a. By removing paragraphs (i), (j), (k),
and (n).

b. By redesignating paragraphs (1),
(m), and (o) as paragraphs (i), (j), and
(k), respectively.

c. By revising newly designated
paragraphs (i) and (j) to read as set forth
below:

§301.89-2 Regulated articles.

* * * * *

(i) Mechanized harvesting equipment
that has been used in the production of
wheat, durum wheat, and triticale;

(j) Seed conditioning equipment that
has been used in the production of
wheat, durum wheat, and triticale;

* * * * *

3. Section 310.89-3 is amended by
revising paragraph (e)(3) to read as
follows:

§301.89-3 Regulated areas.

* * * * *

(e) * X *

(3) Surveillance areas. A surveillance
area is a distinct definable area where
Karnal bunt is not known to exist but,
because of its proximity to a field found
during survey to contain a bunted
kernel or because of its association with
grain at a handling facility containing a
bunted kernel, where intensive surveys
are required.

* * * * *

4. In §301.89-5, the period at the end
of paragraph (a)(3) is removed and a
semicolon added in its place, and a new
paragraph (a)(4) is added to read as
follows:

§301.89-5 Movement of regulated articles
from regulated areas.

(a***

(4) Without a certificate or limited
permit, provided the regulated article is
straw/stalks/seed heads for decorative
purposes that have been processed or
manufactured prior to movement and
are intended for use indoors.

* * * * *

5. Section 301.89-6 is amended by
revising paragraph (b) and by adding a
new paragraph (d) to read as follows:

§301.89-6 Issuance of a certificate or
limited permit.
* * * * *

(b) To be eligible for movement under
a certificate, grain from a field within a
surveillance area must be tested prior to
its movement from the field or before it
is commingled with other grains and
must be found free from bunted kernels.
If bunted kernels are found, the grain
will be eligible for movement only
under a limited permit issued in
accordance with paragraph (c) of this
section.
* * * * *

(d) To be eligible for movement as
seed under certificate, commercial lots
of seed grown in a restricted area for
seed must:

(1) Originate from a field or fields that
are not part of a restricted area for
regulated articles other than seed or a
surveillance area;

(2) Originate from a field or fields
where the most recent previous Karnal
bunt host crop tested negative for Karnal
bunt, or from a field or fields where
Karnal bunt host crops have not been
planted for the previous 5 years;

(3) Test negative for Karnal bunt; and

(4) Be treated in accordance with
§301.89-13(f).
* * * * *

6. Section 301.89-12 is revised to read
as follows:

§301.89-12 Cleaning and disinfection.

(a) Mechanized harvesting equipment
and seed conditioning equipment that
have been used in the production of
Karnal bunt host crops must be cleaned
and disinfected in accordance with
§301.89-13(a) prior to movement from
a regulated area.

(b) Prior to movement from a
regulated area, vegetable crops grown in
fields that are in restricted areas for
regulated articles other than seed must
be cleaned of all soil and plant debris
or be moved under limited permit in
accordance with § 301.89-6(c).

7. Section 301.89-13 is amended by
revising paragraph (a) introductory text,
and paragraphs (b), (c), and (f) to read
as follows:

§301.89-13 Treatments.

(a) All conveyances, mechanized
harvesting equipment, seed
conditioning equipment, grain elevators,
and structures used for storing and
handling wheat, durum wheat, or
triticale required to be cleaned and
disinfected under this subpart must be
cleaned by removing all soil and plant
debris and disinfected by one of the
methods specified in paragraphs (a)(1)
through (a)(4) of this section, unless a
particular treatment is designated by an
inspector. The treatment used must be
that specified by an inspector if that
treatment is deemed most effective in a
given situation:

* * * * *

(b) Soil must be wet to a depth of 1
inch by water (irrigation or rain) just
prior to treatment and must be treated
by fumigation with methyl bromide at
the dosage of 15 pounds/1000 cubic feet
for 96 hours.

(c) Millfeed must be treated with a
moist heat treatment of 170 °F for at
least 1 minute if the millfeed resulted
from the milling of wheat, durum
wheat, or triticale that tested positive for
Karnal bunt.

* * * * *

(f) Commercial lots of seed originating
from an eligible restricted area for seed,
as described in § 301.89-6(d)(1), must
be treated with a 1.5 percent aqueous
solution of sodium hypochlorite (=30
percent household bleach) containing 2
mL of Tween 20™ per liter agitated for
10 minutes at room temperature
followed by a 15-minute rinse with
clean, running water and then by
drying, and then with one of the
following:
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(1) 4.0 fluid ounces of Carboxin
thiram (1.67 + 1.67 Ib. ai./gal.) flowable
liquid per 100 pounds of seed;

(2) 6.8 fl. 0z. of Carboxin thiram (10
percent + 10 percent, 0.91 + 0.91 Ib. ai./
gal.) flowable liquid per 100 pounds of
seed; or

(3) 3 fluid ounces of
pentachloronitrobenzene (2.23 Ib. ai./
gal.) per 100 pounds of seed.

PART 319—FOREIGN QUARANTINE
NOTICES

8. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450, 2803, and 2809; 21 U.S.C. 136
and 136a; 7 CFR 2.22, 2.80, and 371.2(c).

9. In §319.59-1, the definition of
“Karnal bunt” is revised to read as
follows:

§319.59-1 Definitions.
* * * * *

Karnal bunt. A plant disease caused
by the fungus Tilletia indica (Mitra)
Mundkur.

* * * * *

Done in Washington, DC, this 17th day of
September 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-25407 Filed 9-22-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation
7 CFR Part 457

Common Crop Insurance Regulations;
Guaranteed Production Plan of Fresh
Market Tomato Crop Insurance
Provisions

AGENCY: Federal Crop Insurance
Corporation, USDA.
ACTION: Final rule.

SUMMARY: The Federal Crop Insurance
Corporation (FCIC) finalizes the
Guaranteed Production Plan of Fresh
Market Tomato Crop Insurance
Provisions to change the calendar date
for the end of the insurance period.
EFFECTIVE DATE: This rule is effective
September 22, 1998.

FOR FURTHER INFORMATION CONTACT:
Louise Narber, Insurance Management
Specialist, Research and Development,
Product Development Division, Federal
Crop Insurance Corporation, United
States Department of Agriculture, 9435
Holmes Road, Kansas City, MO 64131,
telephone (816) 926-7730.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This rule has been determined to be
exempt for the purpose of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget (OMB).

Paperwork Reduction Act of 1995

Under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35), there are no
information collection requirements
contained in this rule.

Unfunded Mandates Reform Act of
1995

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) establishes
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
This rule contains no Federal mandates
(under the regulatory provisions of title
Il of UMRA\) for State, local, and tribal
governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment. The provisions contained
in this rule will not have a substantial
direct effect on States or their political
subdivisions or on the distribution of
power and responsibilities among the
various levels of government.

Regulatory Flexibility Act

This regulation will not have a
significant economic impact on a
substantial number of small entities.
New provisions included in this rule
will not impact small entities to a
greater extent than large entities. The
amount of work required of insurance
companies delivering and servicing
these policies will not increase from the
amount of work currently required.
Therefore, this action is determined to
be exempt from the provisions of the
Regulatory Flexibility Act (5 U.S.C. 605)
and no Regulatory Flexibility Analysis
was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance Under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental

consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988
on Civil Justice Reform. The provisions
of this rule will not have a retroactive
effect. The provisions of this rule will
preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before any action for judicial
review of any determination made by
FCIC may be brought.

Environmental Evaluation

This action is not expected to have a
significant economic impact on the
quality of the human environment,
health, and safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

On Monday, July 20, 1998, FCIC
published a notice of proposed
rulemaking in the Federal Register at 63
FR 38761-38762 to revise 7 CFR
457.128, Guaranteed Production Plan of
Fresh Market Tomato Crop Insurance
Provisions, effective for the 1999 and
succeeding crop years.

Following publication of the proposed
rule, the public was afforded 30 days to
submit written comments and opinions.
A total of 3 written comments were
received from an insurance service
organization and reinsured companies.
All of the comments received agreed
with the proposed changes made to the
regulation.

Good cause is shown to make this rule
effective upon filing for public
inspection at the Office of the Federal
Register. This rule revises the calendar
date for the end of the insurance period
for certain states. This rule must be
effective prior to the contract change
dates for which these provisions are
effective. The contract change date is
September 30 preceding the
cancellation date in counties with a
January 15 cancellation date and
December 31 preceding the cancellation
date in all other counties. Therefore,
public interest requires the Agency to
act immediately to make these
provisions available.

List of Subjects in 7 CFR Part 457

Crop insurance, Tomatoes.
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Final Rule

Accordingly, as set forth in the
preamble, the Federal Crop Insurance
Corporation amends the Common Crop
Insurance Regulations (7 CFR part 457)
by amending 7 CFR 457.128 as follows:

PART 457—COMMON CROP
INSURANCE REGULATIONS

1. The authority citation for 7 CFR
part 457 continues to read as follows:

Authority: 7 U.S.C. 1506(1), 1506(p).

2. Section 457.128 paragraph 10(b)(7)
is revised to read as follows:

§457.128 Guaranteed Production Plan of
Fresh Market Tomato Crop Insurance
Provisions.

* * * * *
10. Insurance Period

* * * * *
(b) * * *

(7) October 15 of the crop year in
Delaware, Maryland, New Jersey, North
Carolina, and Virginia; October 31 of the
crop year in California; November 10 of
the crop year in Florida, Georgia, and
South Carolina; and September 20 of the
crop year in all other states.

* * * * *

Signed in Washington, D.C., on September

18, 1998.

Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.

[FR Doc. 98-25465 Filed 9-22-98; 8:45 am]
BILLING CODE 3410-08-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-100-AD; Amendment
39-10778; AD 98-20-11]

RIN 2120-AA64
Airworthiness Directives; Saab Model

SAAB SF340A and SAAB 340B Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Saab Model SAAB
SF340A and SAAB 340B series
airplanes, that requires repetitive
detailed visual inspections of the
windshield wiper assembly for
discrepant conditions, and corrective
actions, if necessary. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by

a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent failure of the
windshield wiper assembly, which
could result in loss of visibility; or
damage to the propeller(s), possible
penetration of the fuselage skin, and
consequent depressurization of the
airplane.

DATES: Effective October 28, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 28,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Saab Aircraft AB, SAAB Aircraft
Product Support, S-581.88, Linkdping,
Sweden. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Saab Model
SAAB SF340A and SAAB 340B series
airplanes was published in the Federal
Register on April 21, 1998 (63 FR
19686). That action proposed to require
repetitive, detailed visual inspections of
the windshield wiper assembly for
discrepant conditions, and corrective
actions, if necessary.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter opposes the proposed
rule. The commenter states that the Saab
Maintenance Review Board (MRB)
report covers the items addressed by the
proposal during routine line checks.
The commenter believes such
compliance is more than sufficient to
address the unsafe condition.

The FAA does not agree with the
remarks of this commenter. The FAA
finds that actions performed during
routine line checks are not detailed
enough to detect the type of defects (i.e.,
corrosion; excessive wear; missing,
loose, or broken parts; improper
alignment; and insecure attachment of

the windshield wiper assembly)
addressed in this AD. This is further
evidenced by the fact that failures have
occurred in service even though the
routine line checks referenced by the
commenter were included in the current
MRB report. The FAA finds that no
change to the final rule is necessary in
this regard.

The manufacturer requests that the
repetitive inspection interval be
increased from 1,000 to 4,000 flight
hours. The commenter states that the
proposed interval is too conservative,
even though the time necessary to
perform the inspection is less than one
work hour. The commenter bases its
remarks on the fact that the SAAB 340
fleet has accumulated 6,110,000 flight
hours as of the end of December 1997
with two known incidents. The
commenter submits data that use vendor
figures regarding proven capability of
the wiper system, and estimated hours
of usage of the wiper system. Based on
that data, the commenter concludes that
the interval recommended for the
general visual inspection in the existing
MRB task is a safe interval.

The FAA concurs. The FAA finds that
the data submitted by the commenter
demonstrate that a repetitive inspection
interval of 4,000 flight hours is
sufficient to address the unsafe
condition addressed by this AD. The
final rule has been revised accordingly.

The manufacturer also requests that
the proposed rule be revised to specify
that repairs should be accomplished in
accordance with Saab Service Bulletin
340-30-081 (which is referenced in the
proposal as the appropriate source of
service information for accomplishment
of the inspections) and with reference to
the Component Maintenance Manual.

The FAA concurs with the
commenter’s request. The Saab service
bulletin includes an attachment
(Rosemount Aerospace, Inc., Service
Bulletin 2314M-30-17, Revision 1,
dated September 14, 1997); paragraph
11.B. of this attachment describes
procedures for repair or replacement of
the windshield wiper arm assembly.
The attachment also specifies certain
sections of the Component Maintenance
Manual as a source of additional service
information. The FAA has determined
that the procedures specified in the
attachment should be referenced in this
final rule for accomplishment of the
repair, and has revised the AD
accordingly.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
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adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 254 Saab
Model SAAB SF340A and SAAB 340B
series airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per airplane
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the AD on U.S. operators
is estimated to be $15,240, or $60 per
airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy

of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-11 SAAB Aircraft AB (Formerly
SAAB Fairchild): Amendment 39—
10778. Docket 98—NM-100—-AD.

Applicability: Model SAAB SF340A series
airplanes, manufacturer’s serial numbers 004
through 159 inclusive; and SAAB 340B series
airplanes, manufacturer’s serial numbers 160
through 399 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the windshield wiper
assembly, which could result in loss of
visibility; or damage to the propeller(s),
possible penetration of the fuselage skin, and
consequent depressurization of the airplane,
accomplish the following:

(a) Prior to the accumulation of 4,000 total
flight hours, or within 3 months after the
effective date of this AD, whichever occurs
later, perform a detailed visual inspection of
the windshield wiper assembly for
discrepancies (corrosion; excessive wear;
missing, loose, or broken parts; improper
alignment; and insecure attachment), in
accordance with Saab Service Bulletin 340—
30-081, dated November 14, 1997, including
Attachment 1, Revision 1, dated September
14, 1997.

(1) If no discrepancy is detected during the
inspection, repeat the inspection thereafter at
intervals not to exceed 4,000 flight hours.

(2) If any discrepancy is detected during
any inspection, prior to further flight, replace
the windshield wiper assembly with a new
or serviceable windshield wiper assembly, or
repair in accordance with Saab Service
Bulletin 340-30-081, dated November 14,
1997, including Attachment 1, Revision 1,
dated September 14, 1997. Repeat the
detailed visual inspection thereafter at
intervals not to exceed 4,000 flight hours.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA
Transport Airplane Directorate. Operators
shall submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) The actions shall be done in accordance
with Saab Service Bulletin 340-30-081,
dated November 14, 1997, including
Attachment 1, Revision 1, dated September
14, 1997. The service bulletin contains the
following list of effective pages:

Page No.

Revision level shown on page

Date shown on page

Original

Nov. 14, 1997.

Sept. 14, 1997.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Saab Aircraft AB, SAAB Aircraft

Product Support, S-581.88, Linkoping,
Sweden. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North

Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Swedish airworthiness directive 1-115R1,
dated November 17, 1997.
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(e) This amendment becomes effective on
October 28, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Dorenda D. Baker,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25027 Filed 9-22-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94-NM-89-AD; Amendment
39-10785; AD 98-20-19]

RIN 2120-AA64
Airworthiness Directives; Bombardier

Model DHC-8-100 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Bombardier Model
DHC-8-100 and —300 series airplanes,
that requires inspections to detect
corrosion on areas of the airplane
structure where black film thermal
insulation is used; repair, if necessary;
and replacement of black insulation
blankets with certain aluminized (silver)
insulation. This amendment is
prompted by reports of corrosion
forming on areas of the airplane
structure where the black film covers
the thermal insulation blankets. The
actions specified by this AD are
intended to prevent degradation of the
structural capability of the airplane
fuselage and sudden loss of cabin
pressure due to corrosion of the airplane
fuselage structure.

DATES: Effective October 28, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of October 28,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,

Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Jon
Hjelm, Aerospace Engineer, Airframe
Branch, ANE-172, FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—-7523; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Bombardier
Model DHC-8-100 and —300 series
airplanes was published as a
supplemental notice of proposed
rulemaking (NPRM) in the Federal
Register on March 28, 1996 (61 FR
13785). That supplemental NPRM
proposed to require inspections to
detect corrosion on areas of the airplane
structure where black film thermal
insulation is used; repair, if necessary;
and replacement of black insulation
blankets with certain aluminized (silver)
insulation.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter supports the
proposed AD.

As proposed, paragraph (a) of the
supplemental NPRM would require a
determination from airplane
modification records as to whether any
of the retrofit kits listed in the
applicable service bulletin have been
installed. If any have been installed, that
paragraph also would require removal of
the black film insulation blanket and
inspection of the affected areas “‘prior to
further flight.” One commenter believes
that this compliance time of *“*prior to
further flight” is too restrictive, since
the airplane could be in operation at the
time the modification records are
consulted. The commenter requests that
the supplemental NPRM be reworded to
allow a records search to determine
which aircraft have had the retrofit Kits
installed, and that the inspection for
black insulation be completed within a
compliance time of one year. The
commenter adds that subsequent repairs
could be accomplished prior to further
flight. The commenter states that this
would allow the required inspections to
be carried out coincidentally with
scheduled major airplane inspection
and maintenance activities, thereby

minimizing costs associated with
special airplane scheduling.

The FAA concurs that paragraph (a),
as proposed, would be more restrictive
than intended. The FAA has revised
paragraph (a)(1)(ii) of this final rule to
require removal of the insulation and
inspection of the affected areas within
one year after the effective date of the
AD, rather than immediately after the
records are searched. Depending on how
early the records are searched, an
operator will have as much as one year
following the search in which to
accomplish the required insulation
removal and inspections. Any corrosion
found will be required to be repaired
prior to further flight in accordance with
paragraph (2)(1)(ii)(A) or (a)(1)(ii)(B),
regardless of when the inspection is
accomplished.

Another commenter notes that
compliance with the proposed
requirements of paragraph (b) would
make paragraph (a) redundant, and asks
that paragraph (a) be revised (1) to state
that it does not apply to airplanes on
which the service bulletins specified in
paragraph (b) have been accomplished,
and (2) to specify the serial numbers of
affected airplanes as Series 100 serial
numbers 003-179, and Series 300 serial
numbers 100-138. The commenter
states that all areas of the airplane are
inspected, and all black insulation is
removed during accomplishment of the
applicable service bulletins referenced
in paragraph (b) of the supplemental
NPRM.

The FAA concurs partially with the
commenter’s remarks. The FAA has
revised paragraph (a) of this final rule
and has added a new paragraph (c) to
specify that compliance with paragraph
(a) is only necessary if compliance with
paragraph (b) has not been
accomplished. However, the FAA does
not agree that specifying the serial
numbers of affected airplanes in
paragraph (a) of the AD, as suggested by
the commenter, is necessary. Paragraph
(a) of the supplemental NPRM specifies
that the affected airplanes are those
listed in Bombardier Service Bulletin
S.B. 8-21-68, dated July 20, 1994. The
FAA has verified with the manufacturer
that the serial numbers listed in that
service bulletin are the appropriate
serial numbers of affected airplanes.
(The service bulletin specifies the
affected airplanes as those having serial
numbers 003 through 381 inclusive.)
Therefore, no change to paragraph (a) of
the final rule is necessary in this regard.

As proposed, paragraph (a)(1)(ii)(B)
would require repair of corrosion
beyond the limits specified in the
service bulletin in accordance with a
method approved by the FAA. One
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commenter requests that the
supplemental NPRM allow repairs
approved by the manufacturer, since
this would allow the use of the
manufacturer’s repair drawings without
any further approval. The FAA does not
concur, since to do so would be
delegating its rulemaking authority to
the manufacturer.

Another commenter also requests that
paragraph (b) be revised to permit
compliance with any previous revision
of the referenced service bulletins to
eliminate unnecessary filing for
approval of alternative methods of
compliance by operators. The FAA does
not concur, since previous revisions of
the service bulletin are not immediately
available for review by the FAA. The
FAA does not consider that further
delay of this action until such time as
the service bulletin revisions could be
received and reviewed is warranted in
light of the amount of time that has
already passed since the issuance of the
original NPRM. No change has been
made to the final rule in this regard.

The final rule has been revised to
change the manufacturer’s name from
de Havilland, Inc., to Bombardier, Inc.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

The FAA estimates that 125 Model
DHC-8-100 and —300 series airplanes of
U.S. registry will be affected by this AD,

that it will take approximately 650 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour. (Work
hours associated with the actions
described in Service Bulletin S.B. 8-21-
68 cannot be estimated at this time since
exact numbers of the retrofit kits
installed are unknown.) However, the
FAA has been advised that the
manufacturer will provide required
parts and accomplish the required
modification at no expense to operators.
Therefore, there is no cost impact to
U.S. operators that is associated with
this rule with regard to labor charges or
parts costs.

The FAA does recognize, however,
that while operators may incur
administrative costs associated with
compliance to this rule, the one-year
compliance time specified in paragraphs
(a) and (b) of this proposed AD should
allow ample time for the requirements
to be accomplished coincidentally with
scheduled major airplane inspection
and maintenance activities, thereby
minimizing the costs associated with
special airplane scheduling.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a

“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-20-19 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-10785.
Docket 94-NM—-89-AD.

Applicability: Model DHC-8-100 and
—300 series airplanes, equipped with
black Orcon film insulation, certificated
in any category; and listed in the
following Bombardier Service Bulletins:

DHC-8 Models SerwceOBuIIetln Revision level Date
102, 103, and 106 S.B. 8-25-89 E July 6, 1994.
102, 103, and 106 S.B. 8-25-90 C July 5, 1994.
102, 103, 106, 301, 311, AN 314 ..oerrieiieeiiciieieee e e e e e e e e e s e e e e e S.B. 8-25-91 D July 20, 1994.
o0 I T o To 1 1 PR S.B. 8-25-92 E July 20, 1994.
301, 311, and 314 ...ccoeeeeeeeeeee, S.B. 8-25-93 C July 20, 1994.
102, 103, 106, 301, 311, and 314 .... S.B. 8-21-68 July 20, 1994.
102, 103, 301, 311, AN 314 .oooeiiieiieieee et e e e e e s et a e e e e e e aanes S.B. 8-21-66 C Mar. 24, 1995.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in

accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent degradation of the structural
capability of the airplane fuselage and
sudden loss of cabin pressure due to
corrosion of the airplane fuselage structure,
accomplish the following:

(a) For airplanes listed in Bombardier
Service Bulletin S.B. 8-21-68, dated July 20,
1994: Except as provided by paragraph (c) of
this AD, within one year after the effective
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date of this AD, accomplish the requirements
of paragraphs (a)(1) and (a)(2) of this AD.

(1) Determine from the airplane
modification records whether any of the
retrofit Kits listed in the service bulletin have
been installed in the airplane, in accordance
with the service bulletin.

(i) If no kit has been installed, no further
action is required by this paragraph.

(i) If any kit has been installed, within one
year after the effective date of this AD,
remove any black film insulation blanket,
and perform a visual inspection to detect
corrosion of all airplane structure in contact
with the black insulation, in accordance with
the service bulletin.

(A) If any corrosion is found that is within
the limits specified in the service bulletin,
prior to further flight, repair in accordance
with the service bulletin.

(B) If any corrosion is found that is beyond
the limits specified in the service bulletin,
prior to further flight, repair in accordance
with a method approved by the New York
Aircraft Certification Office (ACO), ANE-170,
FAA Engine and Propeller Directorate.

(2) Install the AN4C aluminized (silver)
film insulation in accordance with the
service bulletin.

(b) Within one year after the effective date
of this AD, accomplish the requirements of
paragraph (b)(1), (b)(2), and (b)(3) of this AD,
in accordance with the following Bombardier
service bulletins, as applicable.

S.B. 8-25-89, Revision E, dated July 6, 1994;
S.B. 8-25-90, Revision C, dated July 5, 1994;
S.B. 8-25-91, Revision D, dated July 20,

1994,

S.B. 8-25-92, Revision E, dated July 20,

1994;

S.B. 8-25-93, Revision C, dated July 20,

1994; or
S.B. 8-21-66, Revision C, dated March 24,

1995.

(1) Remove any black Orcon film
insulation from the flight compartment and
forward fuselage of the airplane, the
passenger compartment, the air conditioning
ducts, and the delivery and recirculation
ducts of the air conditioning system in the
rear fuselage, in accordance with the
applicable service bulletin.

(2) Perform a visual inspection to detect
corrosion of all airplane structure in contact
with the black insulation, in accordance with
the applicable service bulletin.

(i) If any corrosion is found that is within
the limits specified in the service bulletin,
prior to further flight, repair in accordance
with the applicable service bulletin.

(ii) If any corrosion is found that is beyond
the limits specified in the service bulletin,
prior to further flight, repair in accordance
with a method approved by the Manager,
New York ACO.

(3) Install the AN4C aluminized (silver)
film insulation in accordance with the
applicable service bulletin.

(c) Airplanes on which the actions required
by paragraph (b) of this AD are performed
prior to accomplishment of the actions
required by paragraph (a) of this AD are not
required to accomplish the actions required
by paragraph (a).

(d) As of the effective date of this AD, no
person shall install black Orcon film

insulation, part number AN46B/AN36B, on
any airplane.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(f) Special flight permits may be issued in
accordance with 8821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(9) The actions shall be done in accordance
with the following Bombardier service
bulletins:

Serwclslot?ulletm R(Iag/\llsellon Date
S.B. 8-21-68 ..... Original | July 20, 1994.
S.B. 8-25-89 ..... E July 6, 1994.
S.B. 8-25-90 ..... C July 5, 1994.
S.B. 8-25-91 ..... D July 20, 1994.
S.B. 8-25-92 ..... E July 20, 1994.
S.B. 8-25-93 ..... C July 20, 1994.
S.B. 8-21-66 ..... c Mar. 25, 1995.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bombardier, Inc., Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Engine and Propeller Directorate, New
York Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New York;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directives CF—94—
25R1 and CF-94-26R1, both dated June 30,
1995.

(h) This amendment becomes effective on
October 28, 1998.

Issued in Renton, Washington, on
September 14, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-25120 Filed 9-22-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 10
[Docket No. 98N-0361]
Administrative Practices and

Procedures; Internal Agency Review of
Decisions

AGENCY: Food and Drug Administration,
HHS.

ACTION: Direct final rule; withdrawal.

SUMMARY: The Food and Drug
Administration (FDA) published in the
Federal Register of June 16, 1998 (63 FR
32733), a direct final rule to implement
the new Dispute Resolution provision of
the Federal Food, Drug, and Cosmetic
Act, as amended by the Food and Drug
Administration Modernization Act of
1997 (FDAMA). The comment period
closed on August 31, 1998. FDA is
withdrawing the direct final rule
because the agency received significant
adverse comment.

EFFECTIVE DATE: The direct final rule
published at 63 FR 32733, June 16,
1998, is withdrawn on September 23,
1998.

FOR FURTHER INFORMATION CONTACT:
Suzanne M. O’Shea, Office of the Chief
Mediator and Ombudsman (HF-7), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-827—
3390.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, the direct final rule
published on June 16, 1998, at 63 FR
32733 is withdrawn.

Dated: September 16, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-25363 Filed 9-22-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8783]
RIN 1545-AW45

Continuity of Interest Requirement for
Corporate Reorganizations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Amendment to final regulations.
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SUMMARY: This document amends final
regulations providing guidance
regarding satisfaction of the continuity
of interest requirement for corporate
reorganizations. The amendment to the
final regulations affects corporations
and their shareholders. This amendment
to the final regulations is necessary to
provide clarification regarding an
example illustrating the relationship
created in connection with potential
reorganization.

DATES: Effective date: This amendment
is effective September 23, 1998.
Applicability date: This amendment
applies to transactions occurring after
January 28, 1998, except that it does not
apply to any transaction occurring
pursuant to a written agreement which
is (subject to customary conditions)
binding on January 28, 1998, and at all
times thereafter.
FOR FURTHER INFORMATION CONTACT:
Phoebe Bennett, (202) 622—7750 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On January 28, 1998, the IRS
published final regulations (REG—
252231-96) in the Federal Register (63
FR 4174) relating to the continuity of
interest (COI) requirement.

Explanation of Provisions

The final COI regulation provides that
acquisitions of target (T) stock for cash
by a corporation related to the issuing
corporation (P) generally do not
preserve continuity of interest. See
§1.368-1(e)(2). Two corporations are
related if they are members of the same
affiliated group as defined in section
1504, or if a purchase of P stock by
another corporation would be treated as
a distribution in redemption of P stock
under section 304(a)(2). See §1.368—
1(e)(3). A corporation will be treated as
related to another corporation if such
relationship exists immediately before
or immediately after the acquisition of
T stock, or if the relationship is created
in connection with the potential
reorganization. See § 1.368-1(e)(3)(ii).
Thus, a purchase by a corporation that
was not initially related to P, but
purchased T stock and became related
to P in the potential reorganization,
would not preserve continuity to the
extent of the purchase.

Section 1.368-1(e)(6), Example 2 was
intended to illustrate this principle. In
the example, A owns all of the stock of
T. X, a corporation which owns 60
percent of the P stock and none of the
T stock, buys A’s T stock for cash prior
to the merger of T into P. X exchanges
the T stock for P stock in the merger

which, when combined with X’s prior
ownership of P stock, constitutes 80
percent of the stock of P. The example
shows that X is related to P because X
becomes affiliated with P in the merger.

Section 1.338-2(c)(3) provides that,
by virtue of section 338, COl is satisfied
for certain persons if, following a
qualified stock purchase (QSP) of T by
the purchasing corporation, the
purchasing corporation or a member of
the purchasing corporation s affiliated
group acquired the T assets.
Commentators have questioned whether
§1.338-2(c)(3) applies to the transaction
described in Example 2. It is not
intended that these final regulations
provide guidance under section 338. To
avoid any such implication, Example 2
is amended so that X’s acquisition of A’s
T stock is not a QSP.

In addition, the amendment to the
final regulation illustrates the proper
application of the related party rule that
treats two corporations as related if a
purchase of P stock by another
corporation would be treated as a
distribution in redemption of P stock
under section 304(a)(2). See §1.368—
1(e)(3)(i). Commentators have
questioned why, in Example 2, X is not
already related to P under the section
304(a)(2) rule even before the merger,
because X owned more than 50 percent
of the P stock. Section 304(a)(2) requires
that the issuing corporation control the
acquiring corporation (within the
meaning of section 304(c)). In Example
2, P is the issuing corporation and X is
the acquiring corporation. X is not
related to P under section 304(a)(2)
because P does not control X; instead,
X controls P. A sentence is added to
Example 2 to illustrate this point.
Applicability Date

The amendment to these final
regulations applies to transactions
occurring after January 28, 1998, except
that it does not apply to any transaction
occurring pursuant to a written
agreement which is (subject to
customary conditions) binding on
January 28, 1998, and at all times
thereafter.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.

chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notices of proposed
rulemaking preceding these regulations
were submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of this
amendment to the final regulations is
Phoebe Bennett of the Office of the
Assistant Chief Counsel (Corporate),
IRS. However, other personnel from the
IRS and Treasury Department
participated in its development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. In §1.368-1, paragraph (e)(6)
Example 2 is revised to read as follows:

§1.368-1 Purpose and scope of exception
of reorganization exchanges.
* * * * *

Example 2. Relationship created in
connection with potential reorganization.
Corporation X owns 60 percent of the stock
of P and 30 percent of the stock of T. A owns
the remaining 70 percent of the stock of T.

X buys A s T stock for cash in a transaction
which is not a qualified stock purchase
within the meaning of section 338. T then
merges into P. In the merger, X exchanges all
of its T stock for additional stock of P. As a
result of the issuance of the additional stock
to X in the merger, X s ownership interest in
P increases from 60 to 80 percent of the stock
of P. X is not a person related to P under
paragraph (e)(3)(i)(B) of this section, because
a purchase of stock of P by X would not be
treated as a distribution in redemption of the
stock of P under section 304(a)(2). However,
X is a person related to P under paragraphs
()(3)(i)(A) and (ii)(B) of this section, because
X becomes affiliated with P in the merger.
The continuity of interest requirement is not
satisfied, because X acquired a proprietary
interest in T for consideration other than P
stock, and a substantial part of the value of
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the proprietary interest in T is not preserved.

See paragraph (e)(2) of this section.

* * * * *

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
Approved: September 14, 1998.

Donald C. Lubick,

Assistant Secretary of the Treasury.

[FR Doc. 98-25444 Filed 9-22-98; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF JUSTICE
Bureau of Justice Assistance
28 CFR Part 33
[OJP(BJA)-1192]

RIN 1121-AA48

Bulletproof Vest Partnership Grant Act
of 1998

AGENCY: Office of Justice Programs,
Bureau of Justice Assistance (BJA), DOJ.

ACTION: Interim final rule.

SUMMARY: This part delineates the
process by which the Bureau of Justice
Assistance (BJA), Director, authorized
by the Bulletproof Vest Partnership
Grant Act of 1998 (Act), will provide
armor vests to eligible States, units of
local government, and Indian tribes for
use by law enforcement officers. BJA
will provide eligible applicants that
participate in the program assistance in
selecting and purchasing body armor
vests. Specifically, BJA will provide
information regarding the range of vests
that have been tested by the National
Institute of Justice (NIJ) and are found
to meet or exceed the NIJ Standard
0101.03. Eligible applicants can then
select vests from the list of NIJ-tested
models found to meet or exceed the NIJ
Standard 0101.03. BJA will pay up to
50% of the cost, either directly or
indirectly through a third party, of the
vests selected by eligible applicants.
Eligible applicants will pay the
remainder of the total cost. Total cost
will include the cost of the armor vests,
taxes, shipping, and handling. The
manufacturer will send the vests
directly to the eligible applicants that
ordered them.

Information regarding all other
application requirements of the program
will be available in BJA’s Bulletproof
Vest Partnership Guidelines that will be
completed when Congress has
appropriated funds for this assistance
program. Once compiled, the Guidelines
will be available through the BJA Home
Page at www.ojp.usdoj.gov/BJA and
through the Department of Justice

Response Center at 1-800-421-6770.
Until the Guidelines are available,
interested parties are asked to check the
above sources for updates on the status
of this program.

DATES: This interim final rule is
effective on September 23, 1998;
comments on this rule must be received
on or before November 23, 1998.
ADDRESSES: Comments should be sent
to: Bulletproof Vest Partnership
Program, Bureau of Justice Assistance,
810 Seventh Street NW, Washington, DC
20531.

FOR FURTHER INFORMATION CONTACT: See
the BJA Home Page at
www.ojp.usdoj.gov/BJA or call the
Department of Justice Response Center
at 1-800-421-6770.

SUPPLEMENTARY INFORMATION:

Introduction

This interim final rule establishes the
program by which BJA will implement
The Bulletproof Vest Partnership Grant
Act of 1998 (Act), 42 U.S.C.. 3796lI;
Pub. L. 105-181, June 16,1998.

The Bulletproof Vest Partnership Grant
Act of 1998

The purpose of this Act is to save
lives and prevent injury of law
enforcement officers by helping State,
local, and tribal law enforcement
agencies provide officers with armor
vests. The Act is based on Congress’
observations that the number of law
enforcement officers who are killed in
the line of duty would significantly
decrease if every law enforcement
officer in the United States had the
protection of an armor vest.

Law enforcement officers consist of
officers, agents, or employees of State,
units of local government, or Indian
tribes, authorized by law or by a
government agency to engage in or
supervise the prevention, detection, or
investigation of any violation of
criminal law, or authorized by law to
supervise sentenced criminal offenders.
BJA considers law enforcement officers
to include those officers, agents, or
employees of State, units of local
government, or Indian tribes, authorized
by law or by a government agency to
supervise pre-sentenced and non-
sentenced detainees.

The Justice Department estimates
approximately 150,000 law enforcement
officers in the United States, or nearly
25 percent, are not issued body armor.
Studies conducted between 1985 and
1994 point out that over 700 officers in
the United States were feloniously
killed in the line of duty while bullet-
resistant materials helped save the lives
of more than 2,000 officers. The Federal

Bureau of Investigation (FBI) has
estimated that the risk of fatality to
officers not wearing armor vests is 14
times higher than for officers wearing
them.

The Executive Committee for Indian
Country Law Enforcement
Improvements reports that violent crime
in Indian country has risen sharply,
despite a decrease in the national crime
rate, constituting a public safety crisis in
Indian country. Moreover, during 1995,
there were approximately 13,000
assaults on state correctional officers,
and about 1,100 assaults on Federal
correctional officers, nationwide. Of
those assaults, 14 resulted in fatalities.
See Census of State and Federal
Correctional Facilities, 1995, Stephan,
James J., U.S. Department of Justice,
Office of Justice Programs, Bureau of
Justice Statistics, August 1997, NCJ—
164266.

This Act provides grants of armor
vests to States, units of local
government, and Indian tribes as a
preventive measure to better ensure
their safety as these officers implement
violent crime prevention initiatives
across the United States.

Armor Vests

Armor vests have been defined as
body armor that meets or exceeds the
requirements of National Institute of
Justice (NIJ) Standard 0101.03: Ballistic
Resistance of Police Body Armor. Law
enforcement fatality statistics compiled
by the FBI annually suggest that a large
percentage of officer fatalities may have
been prevented if the officers had been
wearing body armor. Based on this
observation, this Act reinforces the
message to law enforcement
administrators that they should make
every effort to encourage their officers to
wear appropriate body armor
throughout each duty shift. Although
designed primarily to protect against
handgun assault, soft body armor has
prevented serious and potentially fatal
injuries from traffic accidents (both
automobile and motorcycle), from
physical assault with improvised clubs,
and, to some extent, from knives. To
facilitate the acquisition of appropriate
body armor, the National Law
Enforcement and Corrections
Technology Center (Center) of the
National Institute of Justice (NIJ) has
identified models of body armor that
have been tested and found to meet the
NIJ Standard.

The NIJ Standard

The Standard classifies body armor
into six different threat levels which, in
order from lowest to highest level of
protection, are Type |, Type II-A, Type
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I, Type IlI-A, Type Ill, and Type IV.
The Act requires compliance with at
least a Type | vest which is the lowest
or minimum level of protection that any
officer should have. Type II-A armor
provides protection from lower velocity
.357 Magnum and 9mm ammunition
and Type Il armor provides protection
from higher velocity .357 Magnum and
9mm ammunition. Type IlI-A armor
provides the highest level of protection
available in soft body armor and is
suitable for routine wear in many
situations; however, departments
located in hot, humid climates may
need to carefully evaluate the use of
Type IlI-A armor.

Types Il and IV armor clearly are
intended for use only in tactical
situations when the threat warrants
such protection. The age of the vest,
whether the vest is properly fitted, and
whether the vest is actually worn are
factors the Standard cannot test and are
considered the responsibility of the
applying jurisdiction.

Application of the Standard

Responsibility for selection of the
appropriate armor vest for officers
within a jurisdiction will be the
responsibility of applicant jurisdictions.
BJA will require that all purchased vests
are among those tested and found to
comply with the NIJ Standard.

Selection of Appropriate Armor

BJA will rely on NIJ expertise to
provide applicants with information
regarding how to select appropriate
armor vests. Knowledge of contraband
weapons in correctional facilities and of
street weapons in local areas
(confiscated weapons are a good
indication) are essential considerations
for selecting armor vests. It is also
essential to consider service weapons
used by officers as during the last
decade one in six officers killed was
shot with his or her own weapon. The
fit of the vest for each officer also must
be considered. Full coverage of the torso
is critical to guard against bullets
entering an officer’s side through the
opening between the front and rear vest
panels.

Appropriation

Section 1001(a) of the Omnibus Crime
Control and Safe Streets Act of 1968 (42
U.S.C. 3793(a)) was amended to add an
authorization of $25,000,000 for each of
the fiscal years 1999, 2000, and 2001 to
carry out this Act. Funds will be
available after the appropriation has
been passed.

Executive Order 12866

This proposed regulation has been
drafted and reviewed in accordance
with Executive Order 12866, section
1(b), Principles of Regulation. The
Office of Justice Programs has
determined that this rule is not a
“significant regulatory action’” under
Executive Order 12866, section 3(f),
Regulatory Planning and Review, and
accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 12612

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant preparation of a Federalism
Assessment.

Initial Regulatory Flexibility Analysis

OJP has examined the impact of this
interim final rule in light of Executive
Order 12866 and the Regulatory
Flexibility Act, 5 U.S.C. 603, et seq.
Currently, OJP has identified over 1500
N1J-tested vest models found to meet NIJ
Standard 0101.03. These vest models
are manufactured by approximately 60
manufacturers, including small and
large businesses. OJP has identified over
39,000 units of government that would
be eligible to apply for grants of vests
under this program if they have
employees meeting the definition of
“law enforcement officer’”” within the
meaning of the Act.

Chief Executive Officers (CEOs) of
States, local units of government and
Indian tribes will coordinate vest needs
for law enforcement officers within a
jurisdiction. CEOs will be given
responsibility for opening purchase
accounts through a clearinghouse
operation managed by a designee of OJP.
The clearinghouse will include a full-
service support system for applicants
and eligible vest manufacturers. After
opening purchase accounts, applicants
may access the shopping portion of the
clearinghouse operation as often as
necessary to negotiate and finalize vest
orders with individual manufacturers.
Through the full service system, eligible
applicants may place one combined
order annually, across multiple
manufacturers. These orders may
provide for up to one vest per officer per
year. Once an individual vest order to
a manufacturer has been received and

verified as complete by the applicant,
payment of the Federal match of up to
50 percent of the total cost of the vest
will be tendered to the manufacturer.
The manufacturer will collect the
remainder of payment directly from the
applicant.

Section 2(b) of the Act makes clear
that a major programmatic purpose of
the Act is “‘to save lives of law
enforcement officers by helping State,
local, and tribal law enforcement
agencies provide officers with armor
vests.” The Act states that “‘according to
studies, between 1985 and 1994, bullet-
resistant materials helped save the lives
of more than 2,000 law enforcement
officers in the United States,” and
during that same period, ““709 law
enforcement officers in the United
States were feloniously killed in the line
of duty.” Sec. 2(a)(2), 2(a)(5). Moreover,
Congress noted that “nearly 25 percent”
of law enforcement officers across the
United States “‘are not issued body
armor.” Sec. 2(a)(4), and that “‘the
number of law enforcement officer
* * *Killed in the line of duty would
significantly decrease if every law
enforcement officer in the United States
had the protection of an armor vest.”
Furthermore, ‘““the Federal Bureau of
Investigation estimates that the risk of
fatality to law enforcement officers
while not wearing an armor vest is 14
times higher than for officers wearing an
armor vest.” Sec. 2(a)(3).

OJP has considered alternatives to the
system devised in this interim final rule
for the grant of body armor vests for law
enforcement officers, none of which
would effectively or efficiently
accomplish its programmatic objectives.
For reasons of programmatic viability,
manufacturers of NIJ-tested body armor
vests will sell and deliver all vests
directly to applicants. This process will
not involve the multitude of
intermediary product providers such as
retailers, individual and corporate
distributors, and mail order businesses.
Only by requiring direct purchase and
delivery of vests from manufacturers
can OJP accommodate the need for
wide-ranging customization requests,
ensure quality control, encourage
economic incentives and cost savings,
and facilitate swift completion of
transactions.

Because these statistics are cause for
considerable and immediate concern,
OJP has crafted a system to carry out the
terms of the Act in an expeditious
manner, yet retain programmatic
viability. Quality control, timeliness in
completing transactions, and economies
of scale are all significant features of the
system, would support the
programmatic purpose, and would most
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effectively address the concerns raised
by these statistics. The manufacturers
are best able to effectively handle large
volume orders, a characteristic typical
of larger law enforcement agencies, as
well as orders coming from multiple
agencies simultaneously.

Moreover, in many instances, single
product pieces will require customizing
to suit an individual’s needs.
Customization of individual pieces
would best be handled directly by
manufacturers. In addition, to ensure
quality control, all vests provided must
be tested subject to the NIJ Standard;
manufacturers can best accommodate
the sale of products in large volume that
are required to be NlJ-tested, and can do
so in a timely manner without involving
additional entities. Furthermore, with
regard to economies of scale, the order
of vests directly from manufacturers
may afford applicants significant
savings on a cost per unit basis.

OJP recognizes that, because of the
potentially diverse opinion in the small
business community regarding the affect
of this interim final rule, not all
interested persons may have been fully
represented prior to its publication. OJP
is therefore requesting that comments be
submitted to help insure that the
concerns of all interested parties are
considered. Comments should identify
the type of business, including the
number of individuals involved and the
annual volume of business conducted,
and how the regulatory requirements in
this interim final rule would impact that
business. Comments and suggestions
may also be provided, within the
statutory requirements, regarding how
the final rule might be better tailored to
the business without compromising the
basic mandate of the law to provide for
the grant of body armor vests for law
enforcement officers.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in cost or prices; or
significant adverse effects on

competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete in domestic and
export markets.

Paperwork Reduction Act

The collection of information
requirements contained in this
regulation will be submitted to the
Office of Management and Budget for
review under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Good Cause Exception

This regulation is being published as
an interim final rule, without prior
publication of notice and comment, and
is made effective immediately, for good
cause. Under 5 U.S.C. 553(a)(2), matters
relating to grants are exempted from
notice and comment requirements.
Moreover, in this case, advance notice
and comment would be impractical,
unnecessary, and contrary to the public
interest in the prompt implementation

of the assistance program.
The Act requires that BJA must

promulgate final implementing
regulations within 90 days of the June
16, 1998 enactment of the Act. In order
to comply with this requirement, these
regulations must be made effective
immediately so that eligible States can

apply for grants of armor vests.
To publish a notice of proposed

rulemaking and await receipt of
comments would delay significantly the
implementation of this assistance
program. Such delay would be contrary
to the public interest and would
contradict the Congressional intent to
provide immediate grants of armor
vests, to eligible states, units of local
government, and Indian tribes for use by
law enforcement officers. However, BJA
is extremely interested in receiving
public comment on all aspects of this
program, and will consider fully all
such comments submitted on or before
November 23, 1998, in preparing a final
rule.

List of Subjects in 28 CFR Part 33

Administrative practice and
procedure, Grants.

For the reasons set forth in the
preamble, 28 CFR part 33 is amended as
follows:

PART 33—BUREAU OF JUSTICE
ASSISTANCE GRANT PROGRAMS

1. The Heading for part 33 is revised
as set forth above.

2. The authority citation for part 31 is
revised to read as follows:

Authority: Omnibus Crime Control and
Safe Streets Act of 1968, 42 U.S.C. 3701, et
seq., as amended (Pub. L. 90-351, as
amended by Pub. L. 93-83, Pub. L. 93415,

Pub. L. 94-430, and Pub. L. 94-503, Pub. L.
95-115, Pub. L. 96-157, and Pub. L. 98-473)
(the Justice Assistance Act of 1984); Pub. L.
105-181, 112 Stat. 512, 42 U.S.C. 3796ll.

3. The designations ““Subpart A
through Subpart I”” are removed and the
headings remain as undesignated center
headings.

§833.1 through 33.80 and undesignated
center headings [Designated as Subpart
Al

4. Sections 33.1 through 33.80, and
the undesignated center headings, are
designated as subpart A and a new
subpart heading is added to read as
follows:

Subpart A—Criminal Justice Block
Grants

§33.1 [Amended]

5. Section 33.1 is amended by revising
“This part” to read as follows: “This
subpart”

§33.3 [Amended]

6. Section 33.3 is amended by revising
“this part 33" to read as follows: “‘this
subpart A”

7. Section 33.40 is amended by
revising “This subpart sets” to read as
follows: “‘Sections 33.40 and 33.41 set.”

8. Part 33 is further amended by
adding the following new subpart B to
read as follows:

Subpart B—Bulletproof Vest Partnership
Grant Program Applying for the Program
Sec.

33.100 Definitions.

33.101 Standards and requirements.
33.102 Preferences.

33.103 How to apply.

Subpart B—Bulletproof Vest
Partnership Grant Program Applying
for the Program

§33.100 Definitions.

The Bureau of Justice Assistance
(BJA) will use the following definitions
in providing guidance to your
jurisdiction regarding the purchase of
armor vests under the Bulletproof Vest
Partnership Grant Act of 1998—

(a) The term program will refer to the
activities administered by BJA to
implement the Bulletproof Vest
Partnership Grant Act of 1998;

(b) The terms you and your will refer
to a jurisdiction applying to this
program;

(c) The term armor vest under this
program will mean a vest that has met
the performance standards established
by the National Law Enforcement and
Corrections Technology Center of the
National Institute of Justice (NIJ) as
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published in NIJ Standard 0101.03, or
any formal revision of this standard;

(d) The term State will be used to
mean each of the 50 States, as well as
the District of Columbia, the
Commonwealth of Puerto Rico, the
United States Virgin Islands, American
Samoa, Guam, and the Northern
Mariana Islands;

(e) The term unit of local government
will mean a county, municipality, town,
township, village, parish, borough, or
other unit of general government below
the State level;

(f) The term Indian tribe has the same
meaning as in section 4(e) of the Indian
Self-Determination and Education
Assistance Act (25 U.S.C. 450b(e))
which defines Indian tribe as meaning
any Indian tribe, band, nation, or other
organized group or community,
including any Alaska Native village or
regional or village corporation as
defined in or established pursuant to the
Alaska Native Claims Settlement Act (85
Stat. 688) (43 U.S.C. 1601 et seq.);

(9) The term law enforcement officer
will mean any officer, agent, or
employee of a State, unit of local
government, or Indian tribe authorized
by law or by a government agency to
engage in or supervise the prevention,
detection, or investigation of any
violation of criminal law, or authorized
by law to supervise sentenced criminal
offenders; and

(h) The term mandatory wear policy
will mean a policy formally adopted by
a jurisdiction that requires a law
enforcement officer to wear an armor
vest throughout each duty shift
whenever feasible.

§33.101 Standards and requirements.

This program has been developed to
assist your jurisdiction with selecting
and obtaining high quality armor vests
in the quickest and easiest manner
available. The program will assist your
jurisdiction in determining which type
of armor vest will best suit your
jurisdiction’s needs, and will ensure
that each armor vest obtained through
this program meets the NIJ standard.

(a) Your jurisdiction will be provided
with model numbers for armor vests
that meet the NIJ Standard in order to
ensure your jurisdiction receives the
approved vests in the quickest manner;

(b) If you are a State or unit of local
government, your jurisdiction will be
required to partner with the Federal
government in this program by paying at
least 50 percent of the total cost for each
armor vest purchased under this
program. These matching funds may not
be obtained from another Federal
source;

(c) If you are an Indian tribe, your
jurisdiction will be required to partner
with the Federal government in this
program by paying at least 50 percent of
the total cost for each armor vest
purchased under this program. Total
cost will include the cost of the armor
vests, taxes, shipping, and handling.
You may use any funds appropriated by
Congress toward the performing of law
enforcement functions on your lands as
matching funds for this program or any
funds appropriated by Congress for the
activities of any agency of your tribal
government;

(d) BJA will conduct outreach to
ensure that at least half of all funds
available for armor vest purchases be
given to units of local government with
fewer than 100,000 residents;

(e) Each State government is
responsible for coordinating the needs
of law enforcement officers across
agencies within its own jurisdiction and
making one application per fiscal year;

(f) Each unit of local government and
Indian tribe is responsible for
coordinating the needs of law
enforcement officers across agencies
within its own jurisdiction and making
one application per fiscal year;

(9) Your individual jurisdiction may
not receive more than 5 percent of the
total program funds in any fiscal year;

(h) The 50 States, the District of
Columbia, and the Commonwealth of
Puerto Rico, together with their units of
local government, each may not receive
less than one half percent and not more
than 20 percent of the total program
funds during a fiscal year;

(i) The United States Virgin Islands,
American Samoa, Guam, and the
Northern Mariana Islands, together with
their units of local government, each
may not receive less than one fourth
percent and not more than 20 percent of
the total program funds during a fiscal
year; and

(i) If your jurisdiction also is applying
for a Local Law Enforcement Block
Grant (LLEBG), then you will be asked
to certify:

(1) Whether LLEBG funds will be
used to purchase vests; and, if not,

(2) Whether your jurisdiction
considered using LLEBG funds to
purchase vests, but has concluded it
will not use its LLEBG funds in that
manner.

§33.102 Preferences.

BJA may give preferential
consideration, at its discretion, to an
application from a jurisdiction that—

(a) Has the greatest need for armor
vests based on the percentage of law
enforcement officers who do not have
access to an armor vest;

(b) Has, or will institute, a mandatory
wear policy that requires on-duty law
enforcement officers to wear armor vests
whenever feasible; and

(c) Has a violent crime rate at or above
the national average as determined by
the Federal Bureau of Investigation; or

(d) Has not received a Local Law
Enforcement Block Grant.

§33.103 How to apply.

BJA will issue Guidelines regarding
the process to follow in applying to the
program for grants of armor vests.

Dated: September 16, 1998.

Richard H. Ward, 11l,

Acting Director, Bureau of Justice Assistance.
[FR Doc. 98-25336 Filed 9-22-98; 8:45 am]
BILLING CODE 4410-18-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[AK10-1-7022a; FRL—6162-9]
Approval and Promulgation of
Implementation Plans: Alaska

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: Environmental Protection
Agency (EPA) is approving a revision to
the mobile source portion of the 1990
Base Year carbon monoxide(CO)
emission inventory of the Anchorage
and Fairbanks, Alaska, State CO
Implementation Plan. The previous
inventory used the MOBILE 4.1 model;
the revised inventory estimates use a
newer version of the model, MOBILE
5.0a.

DATES: This direct final rule is effective
on November 23, 1998 without further
notice, unless EPA receives adverse
comment by October 23, 1998. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments should
be addressed to: Montel Livingston
(OAQ-107), Environmental Protection
Specialist, Office of Air Quality, EPA,
1200 Sixth Avenue, Seattle, Washington
98101.

Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center,
Environmental Protection Agency, 401
M Street SW, Washington, D.C. 20460.
Copies of material submitted to EPA
may be examined during normal
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business hours at the following
locations: EPA, Region 10, Office of Air
Quiality, 1200 Sixth Avenue, Seattle,
Washington 98101, and the Alaska
Department of Environmental
Conservation, 410 Willoughby, Room
105, Juneau Alaska.

FOR FURTHER INFORMATION CONTACT: Joan
Cabreza, Environmental Scientist, Office
of Air Quality (OAQ-107), EPA Region
10, 1200 Sixth Avenue, Seattle,
Washington 98101, (206) 553-8505.
SUPPLEMENTARY INFORMATION:

l. Background

On March 1, 1991, the Alaska
Department of Environmental
Conservation (ADEC) recommended to
EPA that the Anchorage and Fairbanks
areas be designated nonattainment areas
for CO as required by section
107(d)(1)(A) of the Clean Air Act
Amendments (the Act) of 1990 (Pub. L.
101-549, 104 stat. 2399, codified at 42
U.S.C. 7401-7671q). Under the Act,
states are responsible for conducting an
inventory, tracking emissions
contributing to nonattainment, and
ensuring that control strategies are
implemented that reduce emissions and
move areas toward attainment. Section
1879(a)(1) of the Act requires CO
nonattainment areas to submit a base
year inventory that represents actual
emissions in the CO season, and that
includes stationary point, stationary
area, on-road mobile and non-road
mobile sources. This inventory is the
primary inventory from which other
periodic and modeling inventories are
derived.

On February 11, 1997, EPA approved
the 1990 base year CO emission
inventory for the Anchorage and
Fairbanks, Alaska, SIP submitted by
ADEC on December 29, 1993. Emission
estimates for on-road sources are
obtained by use of a model called
MOBILE, and this submission used
MOBILE 4.1 to estimate the emissions
submitted. An upgraded MOBILE
model, MOBILE 5.0a, was subsequently
released, which ADEC then used to
revise its emissions estimates. On
December 1, 1994, ADEC submitted a
revision to the inventory, based on the
results of the new model run. Compared
to MOBILE 4.1, MOBILE 5.0a
incorporates several new options,
calculating methodologies, emission
factor estimates, emission control
regulations, and internal program
designs.

There are no transportation
conformity implications to this action.

I1. Today’s Action

The EPA is approving the December
1, 1994, revision to the mobile source

portion of the state carbon monoxide
emission inventory for the Anchorage
and Fairbanks State Implementation
Plans.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
rule will be effective November 23, 1998
without further notice unless the
Agency receives adverse comments by
October 23, 1998.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on November
23, 1998 and no further action will be
taken on the proposed rule.

I11. Administrative Requirements
A. Executive Order 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from review under E.O. 12866,
entitled, ““Regulatory Planning and
Review”.

The final rule is not subject to E.O.
13045, entitled, ““Protection of Children
from Environmental Health Risks and
Safety Risks” because it is not an
“economically significant’” action under
E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D, of the Act do not
create any new requirements, but
simply approve requirements that the
state is already imposing. Therefore,
because the federal SIP-approval does

not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
federal-state relationship under the Act,
preparation of a regulatory flexibility
analysis would constitute federal
inquiry into the economic
reasonableness of state action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. E.P.A., 427 U.S.
246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated annual costs to
state, local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action does not include a federal
mandate that may result in estimated
annual costs of $100 million or more to
either state, local, or tribal governments
in the aggregate, or to the private sector.
This federal action approves pre-
existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to Congress and to the
Comptroller General of the United
States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
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“major rule” as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review, nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2), 42 U.S.C. 7607(b)(2).

F. Alaska’s Audit Law

Nothing in this action should be
construed as making any determination
or expressing any position regarding
Alaska’s audit privilege and penalty
immunity law, Alaska Audit Act, AS
09.25.450 et seq. (enacted in 1997) or its
impact upon any approved provision in
the SIP, including the revision at issue
here. The action taken herein does not
express or imply any viewpoint on the
question of whether there are legal
deficiencies in this or any other Clean
Air Act program resulting from the
effect of Alaska’s audit privilege and
immunity law. A state audit privilege
and immunity law can affect only state
enforcement and cannot have any
impact on federal enforcement
authorities. EPA may at any time invoke
its authority under the Clean Air Act,
including, for example, sections 113,
167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
Clean Air Act is likewise unaffected by
a state audit privilege or immunity law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Note: Incorporation by reference of the
Implementation Plan for the state of Alaska
was approved by the Director of the Office of
Federal Register on July 1, 1982.

Dated: September 4, 1998.

Randall F. Smith,
Acting Regional Administrator, Region 10.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart C—Alaska

2. Section 52.76 is amended by
designating the existing text as
paragraph (a) and adding a paragraph (b)
to read as follows: §52.76 1990 Base
Year Emission Inventory
* * * * *

(b) EPA approves a revision to the
Alaska State Implementation Plan,
submitted on December 5, 1994, of the
on-road mobile source portion of the
1990 Base Year Emission Inventory for
Carbon Monoxide in Anchorage and
Fairbanks.

[FR Doc. 98-25318 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 206-0095a; FRL—-6164-6]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, San
Diego County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on revisions to the California
State Implementation Plan. The
revisions concern negative declarations
from the San Diego County Air
Pollution Control District (SDCAPCD)
for nine source categories that emit
volatile organic compounds (VOC). The
SDCAPCD has certified that major
sources in these source categories are
not present in the District and this
information is being added to the
federally approved State
Implementation Plan (SIP). The
intended effect of approving these
negative declarations is to meet the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act).
Thus, EPA is finalizing the approval of
these revisions into the California SIP
under provisions of the CAA regarding
EPA action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards and plan
requirements for nonattainment areas.
DATES: This rule is effective on
November 23, 1998 without further
notice, unless EPA receives adverse

comments by October 23, 1998. If EPA
receives such comment, it will publish
a timely withdrawal in the Federal
Register informing the public that this
rule will not take effect.
ADDRESSES: Written comments may be
mailed to Andrew Steckel, Rulemaking
Office, Air Division, (AIR-4) at the
address below. Copies of the submitted
negative declarations are available for
public inspection at EPA’s Region IX
office and also at the following locations
during normal business hours.
Rulemaking Office (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105
Air Docket (6102), U.S. Environmental
Protection Agency, 401 “M"’ Street,
SW, Washington, DC 20460
California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “‘L"" Street,
Sacramento, CA 95812
San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, CA 92123-1096
FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1184.

SUPPLEMENTARY INFORMATION:
1. Applicability

The revisions being approved as
additional information for the California
SIP include nine negative declarations
for VOC source categories from the
SDCAPCD: (1) Synthetic organic
chemical manufacturing (SOCMI)—
distillation, (2) SOCMI—reactors, (3)
wood furniture, (4) plastic parts coatings
(business machines), (5) plastic parts
coatings (other), (6) offset lithography,
(7) industrial wastewater, (8) autobody
refinishing, and (9) volatile organic
liquid storage. These negative
declarations were submitted by the
California Air Resources Board (CARB)
to EPA on February 25, 1998.

I1. Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 Act or
pre-amended Act), that included the
SDCAPCD within the San Diego Area
(SDA). 43 FR 8964, 40 CFR 81.305.
Because this area was unable to meet
the statutory attainment date of
December 31, 1982, California requested
under section 172 (a)(2), and EPA
approved, an extension of the
attainment date to December 31, 1987.
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(40 CFR 52.222). On May 26, 1988, EPA
notified the Governor of California,
pursuant to section 110(a)(2)(H) of the
1977 Act, that the above district’s
portion of the California SIP was
inadequate to attain and maintain the
ozone standard and requested that
deficiencies in the existing SIP be
corrected (EPA’s SIP-Call). On
November 15, 1990, the Clean Air Act
Amendments of 1990 were enacted.
Pub. L. 101-549, 104 Stat. 2399,
codified at 42 U.S.C. 7401-7671q.

In amended section 182(b)(2) of the
CAA, Congress statutorily adopted the
requirement that States must develop
reasonably available control technology
(RACT) rules for VOC sources ““‘covered
by a Control Techniques Guideline
(CTG) document issued by the
Administrator between November 15,
1990 and the date of attainment.” On
April 28, 1992, in the Federal Register,
EPA published a CTG document which
indicated EPA’s intention to issue CTGs
for eleven source categories and EPA’s
requirement to prepare CTGs for two
additional source categories within the
same time frame. This CTG document
established time tables for the submittal
of a list of applicable sources and the
submittal of RACT rules for those major
sources for which EPA had not issued
a CTG document by November 15, 1993.
The CTG specified that states were
required to submit RACT rules by
November 15, 1994 for those categories
for which EPA had not issued a CTG
document by November 15, 1993.

Section 182(b)(2) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as moderate or above as of the
date of enactment. The SDA is classified
as serious; 1 therefore, SDA was subject
to the post-enactment CTG requirement
and the November 15, 1994 deadline.
For source categories not represented
within the portions of the SDA
designated nonattainment for ozone,
EPA requires the submission of a
negative declaration certifying that
major sources are not present.

The SDCAPCD negative declarations
were adopted on October 22, 1997 and
submitted by the State of California on
February 25, 1998. The SDCAPCD
negative declarations were found to be
complete on April 7, 1998 pursuant to
EPA’s completeness criteria that are set

1San Diego Area retained its designation of
nonattainment and was classified by operation of
law pursuant to sections 107(d) and 181(a) upon the
date of enactment of the CAA. See 55 FR 56694
(November 6, 1991). The San Diego Area was
reclassified from severe to serious on January 19,
1995. See 60 FR 3771.

forth in 40 CFR Part 51, Appendix V2
and are being finalized for approval into
the SIP as additional information.

This document addresses EPA’s direct
final action for the SDCAPCD negative
declarations for the following VOC
categories: (1) Synthetic organic
chemical manufacturing (SOCMI)—
distillation, (2) SOCMI—reactors, (3)
wood furniture, (4) plastic parts coatings
(business machines), (5) plastic parts
coatings (other), (6) offset lithography,
(7) industrial wastewater, (8) autobody
refinishing, and (9) volatile organic
liquid storage. The submitted negative
declarations represent nine of the
thirteen source categories listed in
EPA’s CTG document. 3 Of the nine
submitted negative declarations,
SDCAPCD has approved SIP regulations
for minor sources in five source
categories: wood furniture, plastic parts
coating (other), offset lithography,
autobody refinishing, and volatile
organic liquid storage.

The submitted negative declarations
certify that there are no major VOC
sources in these source categories
located inside the SDCAPCD. VOCs
contribute to the production of ground
level ozone and smog. These negative
declarations were adopted as part of
SDCAPCD'’s effort to meet the
requirements of section 182(b)(2) of the
CAA.

I11. EPA Evaluation and Action

In determining the approvability of a
negative declaration, EPA must evaluate
the declarations for consistency with the
requirements of the CAA and EPA
regulations, as found in section 110 of
the CAA and 40 CFR part 51
(Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans).

An analysis of SDCAPCD’s emission
inventory revealed that there are no
major sources of VOC emissions from:
SOCMI—distillation, SOCMI—reactors,
wood furniture, plastic parts coatings
(business machines), plastic parts
coatings (other), offset lithography,
industrial wastewater, autobody
refinishing, and volatile organic liquid
storage. SDCAPCD'’s review of their
permit files also indicated that major
sources in these source categories do not
exist in the SDCAPCD. In a document
adopted on October 22, 1997, SDCAPCD

2 EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

3SDCAPCD has submitted RACT rules for three
other major source categories: Aerospace, SOCMI
Batch Processing, and Shipbuilding. The fourth
category, Clean Up Solvents, is represented in each
separate Reasonably Available Control Technology
rule in the SDCAPCD SIP.

certified that SDCAPCD does not have
any major stationary sources in these
source categories located within the
federal ozone nonattainment planning
area.

EPA has evaluated these negative
declarations and has determined that
they are consistent with the CAA, EPA
regulations, and EPA policy.
SDCAPCD’s negative declarations for
the VOC sources listed above are being
approved under section 110(k)(3) of the
CAA as meeting the requirements of
section 110(a) and Part D.

EPA is publishing this rule without
prior proposal because the Agency
views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, the EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
action will be effective November 23,
1998, without further notice unless the
Agency receives adverse comments by
October 23, 1998.

If the EPA receives such comments,
then EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on November 23,
1998 and no further action will be taken
on the proposed rule.

IV. Administrative Requirements
A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘“Regulatory Planning
and Review.”

The final rule is not subject to E.O.
13045, entitled ““Protection of Children
from Environmental Health Risks and
Safety Risks,” because it is not an
“economically significant”” action under
E.O. 12866.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
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Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the

agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: September 8, 1998.
Felicia Marcus,
Regional Administrator, Region IX.

Subpart F of part 52, chapter |, title 40
of the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.222 is being amended by
adding paragraph (a)(5) to read as
follows:

§52.222 Negative declarations.

a * X *

(5) San Diego County Air Pollution
Control District. (i) Synthetic organic
chemical manufacturing (distillation),
synthetic organic chemical
manufacturing (reactors), wood
furniture, plastic parts coatings
(business machines), plastic parts
coatings (other), offset lithography,

industrial wastewater, autobody

refinishing, and volatile organic liquid
storage were submitted on February 25,
1998 and adopted on October 22, 1997.

* * * * *
[FR Doc. 98-25328 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 206-0096a; FRL—6164—4]

Approval and Promulgation of
Implementation Plans; California State
Implementation Plan Revision, Placer
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action on revisions to the California
State Implementation Plan. The
revisions concern negative declarations
from the Placer County Air Pollution
Control District (PCAPCD) for seven
source categories that emit volatile
organic compounds (VOC) and five
source categories that emit oxides of
nitrogen (NOx). The PCAPCD has
certified that these source categories are
not present in the District and this
information is being added to the
federally approved State
Implementation Plan (SIP). The
intended effect of approving these
negative declarations is to meet the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act).
Thus, EPA is finalizing the approval of
these revisions into the California SIP
under provisions of the CAA regarding
EPA action on SIP submittals, SIPs for
national primary and secondary ambient
air quality standards, and plan
requirements for nonattainment areas.

DATES: This rule is effective on
November 23, 1998 without further
notice, unless EPA receives adverse
comments by October 23, 1998. If EPA
receives such comments, it will publish
a timely withdrawal in the Federal
Register informing the public that this
rule will not take effect.

ADDRESSES: Written comments must be
submitted to Andrew Steckel,
Rulemaking Office, Air Division, (AIR—
4) at the address below. Copies of the
submitted negative declarations are
available for public inspection at EPA’s
Region IX office and also at the
following locations during normal
business hours.
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Rulemaking Office (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Air Docket (6102), U.S. Environmental
Protection Agency, 401 ““M”’ Street,
S.W., Washington, D.C. 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “‘L”" Street,
Sacramento, CA 95812

Placer County Air Pollution Control
District, 11464 B’ Avenue, Auburn,
CA 95603

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, 75 Hawthorne Street, San
Francisco, CA 94105, Telephone: (415)
744-1184.

SUPPLEMENTARY INFORMATION:
1. Applicability

The revisions being approved as
additional information for the California
SIP include seven negative declarations
for VOC source categories from the
PCAPCD: (1) aerospace coatings, (2)
industrial waste water treatment, (3)
plastic parts coatings (business
machines), (4) plastic parts coatings
(other), (5) shipbuilding and repair, (6)
synthetic organic chemical
manufacturing (SOCMI)—batch plants,
and (7) SOCMI—reactors. The revision
also includes five negative declarations
for NOx source categories from the
PCAPCD: (1) Nitric and Adipic Acid
Manufacturing Plants, (2) Utility
Boilers, (3) Cement Manufacturing
Plants, (4) Glass Manufacturing Plants,
and (5) Iron and Steel Manufacturing
Plants. These negative declarations were
submitted by the California Air
Resources Board (CARB) to EPA on
February 25, 1998.

I1. Background

On March 3, 1978, EPA promulgated
a list of ozone nonattainment areas
under the provisions of the Clean Air
Act, as amended in 1977 (1977 Act or
pre-amended Act), that included the
PCAPCD within the Sacramento
Metropolitan Area (SMA). 43 FR 8964,
40 CFR 81.305. Because these areas
were unable to meet the statutory
attainment date of December 31, 1982,
California requested under section 172
(2)(2), and EPA approved, an extension
of the attainment date to December 31,
1987. (40 CFR 52.222). On May 26,
1988, EPA notified the Governor of
California, pursuant to section
110(a)(2)(H) of the 1977 Act, that the
above district’s portion of the California
SIP was inadequate to attain and

maintain the ozone standard and
requested that deficiencies in the
existing SIP be corrected (EPA’s SIP-
Call). On November 15, 1990, the Clean
Air Act Amendments of 1990 were
enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
In amended section 182(b)(2) of the
CAA, Congress statutorily adopted the
requirement that States must develop
reasonably available control technology
(RACT) rules for VOC sources “‘covered
by a Control Techniques Guideline
(CTG) document issued by the
Administrator between November 15,
1990 and the date of attainment.” On
April 28, 1992, in the Federal Register,
EPA published a CTG document which
indicated EPA’s intention to issue CTGs
for eleven source categories and EPA’s
requirement to prepare CTGs for two
additional source categories within the
same time frame. This CTG document
established time tables for the submittal
of a list of applicable sources and the
submittal of RACT rules for those major
sources for which EPA had not issued
a CTG document by November 15, 1993.
The CTG specified that states were
required to submit RACT rules by
November 15, 1994 for those categories
for which EPA had not issued a CTG
document by November 15, 1993.
Section 182(f) contains the air quality
planning requirements for the reduction
of NOx emissions through RACT. On
November 25, 1992, EPA published a
proposed rule entitled “‘State
Implementation Plans; Nitrogen Oxides
Supplement to the General Preamble;
Clean Air Act Amendments of 1990
Implementation of Title I; Proposed
Rule,” (the NOx Supplement) which
describes the requirements of section
182(f). The NOx Supplement should be
referred to for further information on the
NOx requirements and is incorporated
into this document by reference. Section
182(f) of the Clean Air Act requires
states to apply the same requirements to
major stationary sources of NOx
(““major’’ as defined in section 302 and
section 182(c), (d), and (e)) as are
applied to major stationary sources of
volatile organic compounds (VOCs), in
moderate or above ozone nonattainment
areas. Since the SMA is classified as a
severe nonattainment area for ozone, it
is also subject to the RACT requirements
of section 182(b)(2), cited above.
Section 182(b)(2) requires submittal of
RACT rules for major stationary sources
of VOC emissions (not covered by a pre-
enactment control technique guidelines
(CTG) document or a post-enactment
CTG document) by November 15, 1992.
There were no NOx CTGs issued before
enactment and EPA has not issued a

CTG document for any NOx category
since enactment of the CAA.

Section 182(b)(2) applies to areas
designated as nonattainment prior to
enactment of the amendments and
classified as moderate or above as of the
date of enactment. The SMA is
classified as severe; 1 therefore, SMA
was subject to the post-enactment CTG
requirement and the November 15, 1994
deadline. For source categories not
represented within the portions of the
SMA designated nonattainment for
ozone, EPA requires the submission of
a negative declaration certifying that
those sources are not present.

The seven VOC and five NOx negative
declarations were adopted on October 9,
1997 and submitted by the State of
California on February 25, 1998. The
submitted negative declarations were
found to be complete on April 7, 1998
pursuant to EPA’s completeness criteria
that are set forth in 40 CFR part 51
Appendix V2 and are being finalized for
approval into the SIP as additional
information.

This document addresses EPA’s direct
final action for the PCAPCD negative
declarations for the following VOC
categories: (1) aerospace coatings, (2)
industrial waste water treatment, (3)
plastic parts coatings (business
machines), (4) plastic parts coatings
(other), (5) shipbuilding and repair, (6)
SOCMI—batch plants, and (7) SOCMI—
reactors. The submitted negative
declarations represent seven of the
thirteen source categories listed in
EPA’s CTG document.3 The submitted
negative declarations certify that there
are no major facilities in these VOC or
NOx source categories located inside
PCAPCD’s portion of the SMA. VOCs
contribute to the production of ground
level ozone and smog. These negative
declarations were adopted as part of
PCAPCD’s effort to meet the
requirements of section 182(b)(2) of the
CAA.

This document also addresses EPA’s
direct final action for the PCAPCD

1Sacramento Metropolitan Area retained its
designation of nonattainment and was classified by
operation of law pursuant to sections 107(d) and
181(a) upon the date of enactment of the CAA. See
55 FR 56694 (November 6, 1991). The Sacramento
Metropolitan Area was reclassified from serious to
severe on June 1, 1995. See 60 FR 20237 (April 25,
1995).

2EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

3PCAPCD has submitted RACT rules for five VOC
source categories: Autobody Refinishing, Clean Up
Solvents, Offset Lithography, Volatile Organic
Liquid Storage Tanks, and Wood Furniture.
PCAPCD is reviewing the Achieveable Control
Technology (ACT) document on SOCMI Distillation
to determine whether if they have a major source
in that source category.
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negative declarations for the following
NOx categories: (1) Nitric and Adipic
Acid Manufacturing Plants, (2) Utility
Boilers, (3) Cement Manufacturing
Plants, (4) Glass Manufacturing Plants,
and (5) Iron and Steel Manufacturing
Plants. The submitted negative
declarations represent five of the nine
required NOx source categories. 4 NOx
contributes to the production of ground
level ozone and smog. These negative
declarations were adopted as part of
PCAPCD’s effort to meet the
requirements of section 182(b)(2) of the
CAA.

I11. EPA Evaluation and Action

In determining the approvability of a
negative declaration, EPA must evaluate
the declarations for consistency with the
requirements of the CAA and EPA
regulations, as found in section 110 of
the CAA and 40 CFR part 51
(Requirements for Preparation,
Adoption, and Submittal of
Implementation Plans).

An analysis of PCAPCD’s emission
inventory revealed that there are no
major sources of VOC emissions from:
aerospace coatings, industrial waste
water treatment, plastic parts coatings
(business machines), plastic parts
coatings (other), shipbuilding and
repair, SOCMI—batch plants, and
SOCMI—reactors. An analysis of
PCAPCD’s emission inventory also
revealed that there are no major sources
of NOx emissions from: Nitric and
Adipic Acid Manufacturing Plants,
Utility Boilers, Cement Manufacturing
Plants, Glass Manufacturing Plants, and
Iron and Steel Manufacturing Plants.
PCAPCD’s review of their permit files
also indicated that major sources in
these source categories do not exist in
the PCAPCD. In a Resolution dated
October 9, 1997, the PCAPCD Board
affirmed that the PCAPCD does not have
any major stationary sources in these
source categories located within the
federal ozone nonattainment planning
area.

EPA has evaluated these negative
declarations and has determined that
they are consistent with the CAA, EPA
regulations, and EPA policy. PCAPCD’s
negative declarations for the VOC and
NOx sources listed above are being
approved under section 110(k)(3) of the
CAA as meeting the requirements of
section 110(a) and Part D.

4PCAPCD has submitted RACT rules for two
source categories: Stationary Combustion Gas
Turbines and Biomass Boilers. PCAPCD has also
developed rules for Process Heaters and Industrial,
Commercial, and Institutional Boilers. PCAPCD is
reviewing the ACT for Stationary Internal
Combustion Engines to determine whether a major
source exists in that district.

EPA is publishing this document
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, the EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should adverse comments be filed. This
action will be effective November 23,
1998, without further notice unless the
Agency receives adverse comments by
October 23, 1998.

If the EPA receives such comments,
then EPA will publish a timely
withdrawal in the Federal Register
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
this rule. Any parties interested in
commenting on this rule should do so
at this time. If no such comments are
received, the public is advised that this
rule will be effective on November 23,
1998, and no further action will be
taken on the proposed rule.

IV. Administrative Requirements

A. Executive Orders 12866 and 13045

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘““Regulatory Planning
and Review.”

The final rule is not subject to E.O.
13045, entitled “‘Protection of Children
from Environmental Health Risks and
Safety Risks,” because it is not an
“economically significant” action under
E.O. 12866.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant

economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).
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E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by November 23,
1998. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Oxides of
nitrogen, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: September 8, 1998.
Felicia Marcus,
Regional Administrator, Region IX.

Subpart F of Part 52, chapter I, title 40
of the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart F—California

2. Section 52.222 is being amended by
adding paragraphs (a)(4) and (b)(2) to
read as follows:

§52.222 Negative declarations.

(a) * * *

(4) Placer County Air Pollution
Control District.

(i) Aerospace Coatings; Industrial
Waste Water Treatment; Plastic Parts
Coating: Business Machines; Plastic
Parts Coating: Other; Shipbuilding and
Repair; Synthetic Organic Chemical
Manufacturing, Batch Plants; and
Synthetic Organic Chemical
Manufacturing, Reactors were submitted
on February 25, 1998 and adopted on
October 7, 1997.

* * * * *

(b) * x *

(3) Placer County Air Pollution
Control District.

(i) Nitric and Adipic Acid
Manufacturing Plants, Utility Boilers,
Cement Manufacturing Plants, Glass
Manufacturing Plants, and Iron and
Steel Manufacturing Plants were

submitted on February 25, 1998 and
adopted on October 9, 1997.

[FR Doc. 98-25330 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70
[AD-FRL-6165-8]

Clean Air Act Final Approval Of
Amendments to Title V Operating
Permits Program; Pima County
Department of Environmental Quality,
Arizona

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is promulgating final
approval of the following revisions to
the operating permits program
submitted by the Arizona Department of
Environmental Quality (*‘DEQ’’) on
behalf of the Pima County Department
of Environmental Quality (“‘Pima” or
“County’’): a revision to the fee
provisions; and a revision that will defer
the requirement for minor sources
subject to standards under sections 111
or 112 of the Act to obtain title V
permits, unless such sources are in a
source category required by EPA to
obtain title V permits. EPA is also
promulgating final approval under
section 112(l) of Pima’s program for
delegation of section 112 standards as
they apply to sources not required to
obtain a title V permit.

EPA took final action on Pima’s title
V operating permits program on October
30, 1996 (61 FR 55910). However,
because Pima’s title VV program contains
certain flaws, EPA did not fully approve
it, but instead granted the program an
“interim approval.” Under its interim
approval, Pima is required to adopt and
submit program changes to EPA that
will correct its program flaws. The
program revisions being approved in
this document do not address the
program issues identified by EPA. This
final action approving revisions to
Pima’s title V program therefore does
not constitute a full approval of Pima’s
title V program.

DATES: This rule is effective on October
23, 1998.

ADDRESSES: Copies of Pima’s submittals
and other supporting information used
in developing this final approval are
available for inspection (AZ-Pima-97—
1-OPS and AZ—-Pima—97—2—0PS)
during normal business hours at the
following location: U.S. Environmental

Protection Agency, Region 9; 75
Hawthorne Street; San Francisco, CA
94105.

FOR FURTHER INFORMATION CONTACT:
Erica Ruhl (telephone 415-744-1171),
Mail Code AIR-3, U.S. Environmental
Protection Agency, 75 Hawthorne
Street; San Francisco, CA 94105.

SUPPLEMENTARY INFORMATION:

I. Background and Purpose

As required under title V of the Clean
Air Act as amended (1990), EPA has
promulgated rules that define the
minimum elements of an approvable
state operating permits program and the
corresponding standards and
procedures by which the EPA will
approve, oversee, and withdraw
approval of state operating permits
programs (57 FR 32250, July 21, 1992).
These rules are codified at 40 CFR part
70. Title V requires states to develop
and submit to EPA, by November 15,
1993, programs for issuing these
operating permits to all major stationary
sources and to certain other sources.
The EPA’s program review occurs
pursuant to section 502 of the Act,
which outlines criteria for approval or
disapproval.

On November 15, 1993, Pima’s title V
program was submitted. EPA proposed
interim approval of the program on July
13, 1995 (60 FR 36083). The fee
provisions of the program were found to
be fully approvable. On November 14,
1995, in response to changes in state
law, Pima amended its fee provisions
under Chapter 12, Article VI of Title 17
of the Pima County Air Quality Control
Code. Those changes were submitted to
EPA on January 14, 1997, after it
promulgated final interim approval of
Pima’s title V program (61 FR 55910,
October 30, 1996). EPA subsequently
proposed to approve Pima’s revised fee
provisions (62 FR 16124, April 4, 1997).

OnJuly 17, 1997, EPA received a
submittal from ADEQ on behalf of Pima
requesting that EPA approve a revision
to the applicability provisions of Pima’s
title V program. Because EPA’s
evaluation of Pima’s title V fee
provisions takes into account the
numbers and types of sources requiring
permits, EPA decided it would be
appropriate to reevaluate the
approvability of the fee changes in the
context of the change to program
applicability. EPA therefore withdrew
its proposed approval of Pima’s revised
fee program (63 FR 7109, February 12,
1998) and, in the same document,
proposed approval of the changes to
Pima’s fee and applicability provisions.
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I1. Final Action and Implications

A. Analysis of State Submission

The analysis of the submittals given
in the February 12, 1998 proposed
action is supplemented by the
discussion of public comment made on
the notice of proposed rulemaking (see
section I1.B. of this document). That
analysis remains unchanged and will
not be repeated in this final document.

1. Applicability

The amendment to the applicability
provisions of Pima’s title V program was
submitted by the Arizona DEQ on July
17, 1997. The submittal includes the
deletion of the term “Title VV Source”
from Pima County Air Quality Control
Code (PCC) 17.04.340.133, proof of
adoption, evidence of necessary legal
authority, evidence of public
participation including comments
submitted on the rulemaking, and a
supplemental legal opinion from the
County Attorney regarding the legal
adequacy of Pima’s title V program,
including implementation of section
111 and 112 of the Clean Air Act. In a
letter dated November 7, 1997, Pima
clarified which sections of its title V
program it wished to have rescinded
and which sections approved.

With this change, only those sources
required to obtain a Class | (title V)
permit, (i.e., major sources, solid waste
incinerators required to obtain a permit
pursuant to section 129(e) of the CAA,
and sources required by the
Administrator to obtain a permit), are
subject to the District’s title V program.
Non-major sources, including those
regulated under sections 111 and 112 of
the CAA, are deferred from the
requirement to obtain a Class I/title V
permit, to the extent allowed by the
Administrator.

2. Program for Delegation of Section
112(1) Standards as Promulgated

In a letter dated December 2, 1997,
Pima specifically requested approval
under section 112(l) of a program for
delegation of unchanged section 112
standards applicable to sources that are
not subject to mandatory permitting
requirements under title V. (See letter
from David Esposito, Director, PDEQ to
David Howekamp, Director, Air and
Toxics (sic) Division, EPA Region 1X.)

3. Fees

An amendment to the fee provisions
of Pima’s title VV program was submitted
by the Arizona DEQ on January 14,
1997. The submittal includes the
revised fee regulations (Chapter 12,
Article VI of Title 17 of the Pima County
Air Quality Control Code as amended

on November 14, 1995), a technical
support document, and a legal opinion
by the County Attorney. Additional
materials, including proof of adoption
and a commitment to provide periodic
updates to EPA regarding the status of
the fee program, were submitted on
February 26, 1997. In a letter dated July
25, 1997, Pima submitted a detailed
discussion of the expected costs of and
anticipated revenue from its title V
program.

B. Public Comments and Responses

Only one comment letter was
received. That letter, from Steven Burr
of Lewis and Roca (representing the
Arizona Mining Association or “AMA”)
incorporated by reference both the
comments AMA made on the EPA’s
previous proposal to approve Pima’s fee
provisions (62 FR 16124, April 4, 1997)
as well as AMA’s “supplemental
comments’ dated January 2, 1998.

1. Adequacy of Fees under Section
502(b)(3) of the CAA

Section 502(b)(3) of the Act requires
that each permitting authority collect
fees sufficient to cover all reasonable
direct and indirect costs required to
develop and administer its title V
operating permits program. The
commenter disagreed with EPA’s
proposed approval of the revision to the
Pima County title V program because he
contends the fee program fails to meet
the minimum requirements of section
502(b)(3) of the Clean Air Act. The
commenter states that the
documentation submitted by Pima
County fails to demonstrate that the
County'’s fees will cover the full costs of
the title V program and that the fees
Pima County collects will not cover the
costs of issuing permits to existing title
V sources.

Pima uses a combination of emissions
fees and fees for issuance and revision
to cover program costs.

Fees for issuance and revision. Pima’s
fee provisions require that applicants for
permits to construct and operate that are
subject to title V must pay the total
actual cost of reviewing and acting upon
applications for permits and permit
revisions. See sections 17.12.510.G. and
17.12.510.1. These fees are used to cover
the cost of issuing permits to new
sources and for processing revisions to
permits. Pima estimated the permitting-
related average hourly billing costs for
permitting of title V facilities, including
salary, fringe benefits, direct non-salary
costs and indirect costs including cost
estimates of various types of permit
related activities. The estimated hourly
cost is $53.60. However, because state
law caps hourly fees at $53.00, Pima’s

hourly charges are capped at $53.00. See
section 17.12.510.M. Although this cap
is 60 cents per hour less than the
District’s estimated hourly costs for
permit processing, EPA finds this
provision to be fully approvable. In
view of the fact that the estimation of
program cost inherently involves
projections and approximation, and of
the fact that fee adequacy can be
monitored on an ongoing basis as the
program is implemented, EPA
concludes that this provision is
sufficient to adequately fund the
program.

Emission Fees. Emission fees are used
by Pima to cover the direct and indirect
costs of the title V related activities not
covered the fees charged for permit
issuance to new sources and revisions to
all sources. These activities are: (1) part
70 program development and
implementation; (2) issuance of title V
permits to existing sources; (3) part 70
source compliance, including
inspection services; and (4) part 70
business assistance, which helps
sources determine and meet their
obligations under part 70. Pima
estimates the annual cost of these
activities in the first three years of
program implementation to range
between $83,562 and $87,674. Based
upon the fall 1996 dollar per ton value
($35.78), invoicing records and
emissions estimates, Pima projects it
will collect $98,275 in emissions fees
annually.

As set out in the February 12, 1998
notice of proposed approval, EPA finds
that Pima County’s fee provisions meet
the requirements of 502(b)(3). Materials
submitted by Pima County demonstrate
that the cost of issuing initial permits to
existing title V sources is covered by
annual emission fees.

2. Validity of EPA’s October 30, 1996
Interim Approval

On October 30, 1996, EPA
promulgated interim approval of Pima’s
title V program. The commenter
observes that Pima County adopted the
amendment to its fee rule almost one
year before EPA granted interim
approval to the title V program. Pima
County did not, however, submit the
amended rule until after EPA had
granted interim approval. The
commenter argues that the fee rule that
EPA purported to approve does not exist
and did not exist when EPA issued its
interim approval, therefore, Pima
County’s title V program does not
include an approved or approvable fee
rule. The commenter contends that a fee
rule satisfying section 502(b)(3) is a
requirement for interim approval and
therefore, EPA should acknowledge that
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its interim approval of Pima County’s
title V program is void.

The proposal on which EPA is taking
final action is limited to the question of
whether the revision to Pima’s fee
provisions is approvable under part 70.
As described in the notice of proposed
rulemaking and in the preceding
response, EPA has evaluated the
submitted revision to Pima’s program
and has found that it meets the
requirements of part 70 and section
502(b) of the Act. An evaluation of the
validity of EPA’s grant of interim
approval to Pima’s title V program is
beyond the scope of this action. The
issue raised in this comment has also
been raised as an issue in a petition to
the Ninth Circuit challenging EPA’s
final interim approval of Pima’s title V
program. EPA believes that is the
appropriate forum in which to resolve
this issue.

3. Validity of Pima’s Fee Provisions
under State Law

The commenter contends that the
revision to the Pima County title V
program cannot be approved by EPA
because it is unenforceable as a matter
of state law. The commenter notes that
the Arizona Revised Statutes (section
49-112(B)) require that fees charged by
county agencies must be approximately
equal to or less than permit fees charged
by the Arizona Department of
Environmental Quality (ADEQ). He
contends that, although the language in
the amendment Pima adopted is
identical to the language in ADEQ’s
rule,® Pima County’s interpretation of
the rules, as described by both the
County and EPA in its proposed
approval, would result in substantially
higher fees being paid in Pima County.
The commenter states that ADEQ
interprets its rule to apply only to new
sources while Pima charges fees to both
new and existing sources.

In order to determine if the
commenters allegations were well
founded, on May 21, 1997, EPA sent a
letter to Pima County requesting
information on differences between
Pima County and ADEQ with respect to
how their fee provisions are
implemented. EPA asked that Pima

1The language referenced is: ‘“‘Before the issuance
of a permit to construct and operate a source that
is required to obtain a permit pursuant to title V of
the Act, the applicant for the permit shall pay to
the Director a fee billed by the Director representing
the total actual cost of reviewing and action upon
the application.” AMA alleges that Pima interprets
this provisions to allow the collection of a ‘‘fee for
service”” from an existing source for its initial a
permit to operate whereas ADEQ interprets this to
mean that a fee for service may only be collected
from new sources that are applying for both a
permit to construct and a permit to operate.

address the question of whether fees are
charged for the issuance of permits to
existing sources. On July 25, 1997, Pima
County responded to EPA’s letter. The
response included an affidavit prepared
by the Pima County Attorney’s office
and signed by Pima staff stating that the
District does not charge a permit
processing fee to existing part 70
sources. As explained above, the cost of
issuing initial permits to existing
sources is covered by revenue from
emissions fees. In the absence of any
documentation of practices to the
contrary, EPA has concluded that
Pima’s implementation of the fee rule is
consistent with ADEQ’s
implementation.

4. Timing of EPA Action in Light of
AMA Litigation in State Court

The commenter points out that the
AMA is in the midst of litigating in state
court the question of the validity of the
Pima County fee rules that EPA now
proposes to approve. He states his belief
that it is not the EPA’s policy to
substitute its judgement for that of a
state court on a matter of the legality of
a state provision and that, at the very
least, EPA should defer action on the
approval of Pima County’s fee rule until
the court has decided the issue of its
legality. The commenter goes on to say
that if the court upholds AMA’s
position, the rule will be declared void
ab initio and that EPA has no authority
to approve a fee rule that is not
enforceable as a matter of state law.

As long as the rule is effective as a
matter of state law, EPA will treat it as
such. If a state court strikes down the
law, this might be a basis for EPA
action, consistent with 70.10(c)(1)(i)(B).
For the purpose of this federal approval
action, and without expressing further
opinion on the validity of the
commenter’s suit in state court, it does
not appear to EPA that Pima’s fee
provisions run afoul of state law. As
required by Arizona Revised Statutes
section 49-112(B), Pima’s fee provisions
are consistent with those of ADEQ, and
as evidenced by Pima’s submittal,
County representatives have attested
that the County will implement its fee
rule in a manner consistent with that of
ADEQ. EPA does not have reason to
believe that Pima County’s fee rule is
unenforceable as a matter of state law.
As explained in the February 12, 1998
Federal Register document, EPA is
satisfied that Pima’s fee rules meet the
requirements of title V of the CAA and
40 CFR part 70.

Section 70.4(i) of part 70 does require
that permitting authorities keep EPA
apprised of any proposed changes to
their basic statutory or regulatory

structure. EPA therefore expects that if
any part of a part 70 program is deleted
or modified, either by the district
hearing board or by court action, it will
be notified by the permitting authority.
Were such changes to render a program
deficient or prevent a permitting
authority from adequately implementing
the program, EPA would follow the
procedures set of under section 70.4(i)
to ensure that such inadequacies are
promptly corrected. If corrections are
not made in a timely manner, part 70
sets out a mechanism for the withdrawal
of its approval of the program and for
implementation of the federal operating
permits program in its place. See section
70.10.

C. Final Action

EPA is finalizing its approval of the
submitted amendments to the
applicability and fee provisions of
Pima’s title V operating permits
program. EPA is also finalizing its
approval under section 112(l) to include
Pima’s program for delegation of section
112 standards as they apply to those
sources not required to obtain a title V
permit.

EPA’s approval of the change in
applicability results in the following
revision to Pima’s title V program: Rule
17.04.340.240 (definition of “title V
source’ adopted September 28, 1993)
will be removed from the County’s title
V program.

EPA’s approval of the amendments to
Pima County’s fee provisions results in
the following changes to the County’s
title V program. Rules 17.12.320,
17.12.500, 17.12.520, 17.12.580
(adopted September 28, 1993); Rule
17.12.610 (adopted November 14, 1989);
and Rules 17.12.640 and 17.12.650
(adopted December 10, 1991) will be
removed. Rules 17.12.320, 17.12.500,
and 17.12.510 (adopted November 14,
1995) will be added. With this
rulemaking, EPA is taking action to
approve the fee changes and bring the
approved version of the program in line
with the current version in place at the
county.

IV. Administrative Requirements
A. Docket

Copies of Pima’s submittal and other
information relied upon for this final
action, including public comments, are
contained in dockets (AZ-Pima—97-1—
OPS, and AZ-Pima—97-2—0PS)
maintained at the EPA Regional Office.
The docket is an organized and
complete file of all the information
submitted to, or otherwise considered
by, EPA in the development of this final
approval. The dockets are available for
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inspection at the location listed under
the ADDRESSES section of this document.

B. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the Administrator certifies that
this action will not have a significant
economic impact on a substantial
number of small entities. The EPA’s
actions under section 502 of the Act do
not create any new requirements, but
simply address revisions to Pima
County’s existing operating permits
program that were submitted to satisfy
the requirements of 40 CFR part 70.

C. Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (“UMRA”), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, and
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. Under section
205, the EPA must select the most cost
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires the EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

The EPA has determined that the
approval action promulgated in this
rulemaking document does not include
a federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector, in any one year. This
federal action approves pre-existing
requirements under state or local law,
and imposes no new federal
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General

of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective
October 23, 1998.

E. Executive Order 12866

Under Executive Order 12866 (58 FR
51735, October 4, 1993), EPA must
determine whether its regulatory actions
are “‘significant” and therefore subject to
Office of Management and Budget
review and the requirements of the
Executive Order. The Order defines a
significant regulatory action ‘‘as one that
is likely to result in a rule that may: (1)
Have an annual effect on the economy
of $ 100 million or more or adversely
affect in a material way the economy, a
sector of the economy, productivity,
competition, jobs, the environment,
public health or safety, or state, local, or
tribal governments or communities; (2)
create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency; (3)
materially alter the budgetary impact of
entitlement, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. The Office of Management and
Budget has exempted this action from
Executive Order 12866 review.

F. Executive Order 13045

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) is determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant rule as defined by E.O.
12866, and because it does not involve

decisions based on environmental
health or safety risks.

G. Executive Order 12875: Enhancing
Intergovernmental Partnerships

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”
Today’s rule approves preexisting State
requirements and does not impose new
Federal mandates on State, local or
tribal governments. The rule does not
impose any enforceable duties on these
entities. Accordingly, the requirements
of section 1(a) of Executive Order 12875
do not apply to this rule.

H. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
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regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
impose new Federal mandates on Indian
tribal governments and does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. sections 7401-7671q.

Dated: September 14, 1998.

Felicia Marcus,
Regional Administrator, Region 9.

Part 70, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 70—[AMENDED]

1. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

2. Appendix A to part 70 is amended
by revising paragraph (c) under Arizona
to read as follows:

Appendix A to Part 70—Approval
Status of State and Local Operating
Permits Programs

* * * * *
Arizona
* * * * *

(c) Pima County Department of
Environmental Quality:

(1) Submitted on November 15, 1993 and
amended on December 15, 1993; January 27,
1994; April 6, 1994; April 8, 1994; August 14,
1995; July 22, 1996; August 12, 1996; interim
approval effective on November 29, 1996;
interim approval expires June 1, 2000.

(2) Revisions submitted on January 14,
1997; February 26, 1997; July 17, 1997; July
25, 1997; November 7, 1997; approval
effective October 23, 1998; interim approval
expires June 1, 2000.

* * * * *

[FR Doc. 98-25323 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300713; FRL-6029-3]
RIN 2070-AB78

Isoxaflutole; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for combined residues of
isoxaflutole [5-cyclopropyl-4-(2-
methylsulfonyl-4-trifluoromethyl
benzoyl) isoxazole] and its metabolites
1-(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione and 2-
methylsulphonyl-4-trifluoromethyl
benzoic acid, calculated as the parent
compound, in or on field corn, grain;
field corn, fodder; field corn, forage; and
establishes a tolerance for combined
residues of the herbicide isoxaflutole [5-
cyclopropyl-4-(2-methylsulfonyl-4-
trifluoromethyl benzoyl) isoxazole] and
its metabolite 1-(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione,
calculated as the parent compound, in
or on the meat of cattle, goat, hogs,
horses, poultry, and sheep; liver of
cattle, goat, hogs, horses and sheep;
meat byproducts (except liver) of cattle,
goat, hogs, horses, and sheep; fat of
cattle, goat, hogs, horses, poultry, and
sheep; liver of poultry; eggs; and milk.
Rhone-Poulenc Ag Company requested
this tolerance under the Federal Food,
Drug and Cosmetic Act (FFDCA), as
amended by the Food Quality Protection
Act of 1996 (Pub. L. 104-170).

DATES: This regulation is effective
September 23, 1998. Objections and
requests for hearings must be received
by EPA on or before November 23, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300713],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300713], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources

and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP-
300713]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Registration
Division [7505C], Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, 703-305-6224, e-mail:
miller.joanne@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of February 26, 1997
(62 FR 8737)(FRL-5585-2), EPA, issued
a notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(e) announcing
the filing of a pesticide petition (PP)
6F4664 for tolerance by Rhone-Poulenc
Ag Company, P.O. Box 12014, 2 T.W.
Alexander Drive, Research Triangle
Park, NC 27709. This notice included a
summary of the petition prepared by
Rhone-Poulenc Ag Company, the
registrant. There were no comments
received in response to the notice of
filing.

In the Federal Register of July 27,
1998 (63 FR 40119)(FRL-6017-3), EPA
issued a notice pursuant to section 408
of the Federal Food, Drug, and Cosmetic
Act (FFDCA), 21 U.S.C. 346a(e)
announcing the filing of an amended
pesticide petition for this tolerance
petition. The revised petition requested
that 40 CFR part 180 be amended by
establishing tolerances for combined
residues of the herbicide isoxaflutole [5-
cyclopropyl-4-(2-methylsulfonyl-4-
trifluoromethyl benzoyl) isoxazole] and
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its metabolites 1-(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione (RPA
202248) and 2-methylsulphonyl-4-
trifluoromethyl benzoic acid (RPA
203328), calculated as the parent
compound, in or on field corn, grain at
0.20 part per million (ppm); field corn,
fodder, at 0.50 ppm, field corn, forage at
1.0 ppm; and by establishing a tolerance
for combined residues of the herbicide
isoxaflutole [5-cyclopropyl-4-(2-
methylsulfonyl-4-trifluoromethyl
benzoyl) isoxazole] and its metabolite
RPA 202248, calculated as the parent
compound, in or on the meat of cattle,
goat, hogs, horses, poultry, and sheep at
0.20 ppm, liver of cattle, goat, hogs,
horses and sheep at 0.50 ppm, meat
byproducts (except liver) of cattle, goat,
hogs, horses, and sheep at 0.1 ppm, fat
of cattle, goat, hogs, horses, poultry, and
sheep at 0.20 ppm, liver of poultry at 0.3
ppm, eggs at 0.01 ppm and milk at 0.02

l. Risk Assessment and Statutory
Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is *‘safe.”
Section 408(b)(2)(A)(ii) defines “‘safe” to
mean that “there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the Final Rule
on Bifenthrin Pesticide Tolerances (62
FR 62961, November 26, 1997) (FRL-
5754-7).

I1. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant

information in support of this action.
EPA has sufficient data to assess the
hazards of isoxaflutole and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for the
tolerances described above. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerances follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by isoxaflutole are
discussed below.

1. Several acute toxicology studies
places the technical-grade herbicide in
Toxicity Category Ill.

2. In a 21-day dermal toxicity study
in rats, eight CD rats/sex/group were
treated topically with dosages of either
10, 100 or 1,000 milligrams/kilogram/
day (mg/kg/day) of isoxaflutole 8 hours
per day for 21 days. The test material
was applied using 0.5% w/v
methylcellulose in purified water daily
at a volume-dosage of 2 ml/kg
bodyweight. Treatment-related marginal
increase in relative liver weight was
observed in both sexes of rats at 1,000
mg/kg/day. This finding was considered
as an adaptive response to isoxaflutole
treatment. There were no differences
between the control and treated groups
in any of the other parameters
measured. The systemic toxicity Lowest
Observable Adverse Effect Level
(LOAEL) is greater than 1,000 mg/kg/
day for males and females; the systemic
toxicity no observable effect level
(NOEL) is 1,000 mg/kg or greater for
males and females. The dermal toxicity
LOAEL is greater than 1,000 mg/kg/day
for males and females; the dermal
toxicity NOEL is 1,000 mg/kg/day or
greater for males and females.

3. In a 28—day oral subchronic toxicity
study, RPA 203328 (a metabolite of
isoxaflutole) was administered in the
diet to male and female Charles River
France, Sprague-Dawley rats (10/sex/
dose) at dosage levels of 0, 150, 500,
5,000, or 15,000 ppm (0, 11.14, 37.57,
376.96 or 1,117.79 mg/kg/day in males
and 12.68, 42.70, 421.53 or 1,268.73 mg/
kg/day in females, respectively) for 28
days. Among males, a slightly lower
urinary pH at 15,000 ppm and
minimally higher urinary refractive
index at 500 and 15,000 ppm were
noted. In the absence of adverse effects

on other parameters, these changes were
considered as a normal physiological
response to ingestion of an acidic
compound. There were no compound
related adverse effects on survival,
clinical signs, body weight, food
consumption, clinical chemistry,
hematology, and gross or microscopic
pathology. The LOAEL is greater than
1,117.79 mg/kg/day in males and
1,268.73 mg/kg/day in females (15,0000
ppm). The NOEL for both sexes is
1,117.79 mg/kg/day in males and
1,268.73 mg/kg/day in females (15,000
ppm). . .

4. In a chronic toxicity study,
isoxaflutole was administered to five
beagle dogs/sex/dose in the diet at dose
levels of 0, 240, 1,200, 12,000, or 30,000
ppm (O, 8.56, 44.81, and 453 mg/kg/day,
respectively, for males; 0, 8.41, 45.33,
498, or 1,254 mg/kg/day, respectively,
for females) for 52 weeks. The 52—week
mean intake value for males in the
30,000 ppm treatment group was not
available because all dogs in that group
were sacrificed after 26 weeks due to
severe chronic reaction to the test
substance. The LOAEL is 453 mg/kg/day
for males; 498 mg/kg/day for females
(12,000 ppm), based on reduced weight
gains compared to controls and
intravascular hemolysis with associated
clinical chemistry and histopathological
findings. The NOEL is 44.81 mg/kg/day
for males; 45.33 mg/kg/day for females
(1,200 ppm).

5. In a combined chronic toxicity/
carcinogenicity study, isoxaflutole was
continuously administered to 75
Sprague-Dawley rats/sex/dose at dietary
levels of 0, 0.5, 2, 20 or 500 mg/kg/day
for 104 weeks. An additional 20 rats/
sex/group were treated for 52 weeks,
after which 10 rats/sex/group were
sacrificed and the remainder were held
for a maximum of 8 weeks without
treatment in order to assess reversibility
of treatment-related changes. Evidence
of systemic toxicity observed at 500 mg/
kg/day in one or both sexes included:
abnormal gait, limited use of limbs,
lower body weight gains and food
consumption, decreased food efficiency
during the first 14 weeks of the study,
elevated cholesterol levels throughout
the 104—week study, increased absolute
and relative liver weights, and thyroid
hyperplasia. Increased incidence of
periacinar hepatocytic hypertrophy,
portal tract (senile) bile duct changes,
focal cystic degeneration of the liver
was observed in males at 20 mg/kg/day
and greater, females at 500 mg/kg/day.
Eye opacity, gross necropsy changes in
eyes, corneal lesions, degeneration of
sciatic nerve and thigh muscles was
observed in males at 20 mg/kg/day and
higher doses and in females at 500 mg/
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kg/day. The chronic LOAEL is 20 mg/
kg/day based on liver, thyroid, ocular,
and nervous system toxicity in males
and liver toxicity in females. The
chronic NOEL is 2.0 mg/kg/day.

Under the conditions of this study,
isoxaflutole induced benign and
malignant tumors of the liver in both
sexes at 500 mg/kg/day hepatocellular
adenomas (in 14/75 in males and 29/74
in females vs. 2/75 and 4/74 in the
control group rats) and hepatocellular
carcinomas (17/75 and 24/74 vs. 5/75
and 0/74 in the controls, respectively).
Combined incidences of liver adenoma/
carcinoma in males and females were
31/75 and 46/74, respectively, with
animals bearing carcinomas in the
majority. Thyroid follicular adenomas
occurred with increased frequency in
500 mg/kg/day males (15/75 vs 3/74 in
controls). The above tumor incidences
exceeded the historical incidence of
these tumors for this strain in this
laboratory. The study demonstrated that
isoxaflutole is carcinogenic to rats at a
dose of 500 mg/kg/day. The chemical
was administered at a dose sufficient to
test its carcinogenic potential. At 500
mg/kg/day, there were alterations in
most of the parameters measured
including clinical signs of toxicity, body
weight gain, food consumption, food
conversion efficiency, and clinical as
well as post-mortem pathology. Thyroid
stimulating hormone (TSH) was not
measured in this study. However, in a
separate special study investigating the
mechanism of action of isoxaflutole on
the thyroid, tested at the same doses as
this study, TSH was indirectly
measured since there was a significant
reduction in T4 level and thyroid gland
weights were significantly increased.
These results were sufficient to support
the hypothesis that isoxaflutole may
have induced thyroid tumors in male
rats through a disruption in the thyroid-
pituitary hormonal feedback
mechanisms.

6. In a 78—week carcinogenicity study,
isoxaflutole was fed in diet to 64 or 76
mice/sex/dose at dose levels of 0, 25,
500, or 7,000 ppm daily (means of 0,
3.2, 64.4, or 977.3 mg/kg/day,
respectively, for males; and 0, 4.0, 77.9,
or 1,161.1 mg/kg/day, respectively, for
females). Interim sacrifices were made
at 26 weeks (12 mice/sex at the 0 and
7,000 pm doses) and at 52 weeks (12
mice/sex at all dose levels). Isoxaflutole
had no significant effect on the survival
of animals. Systemic signs of toxicity in
the treated groups included: decreased
body weight gain in both sexes at 500
ppm and 7,000 ppm and for females at
25 ppm group; food consumption was
unaffected except food efficiency was
lower for both sexes at 7,000 ppm

during the first 14 weeks of the study;
absolute and relative/body liver weights
were significantly increased in both
sexes at 7,000 ppm and at 500 ppm
relative liver weight was increased in
males at 52 weeks and in females at 78
weeks; gross necropsy at 78—-week
sacrifice revealed increased occurrences
of liver masses in both sexes at 7,000
ppm; non-neoplastic lesions of the liver
occurred at 52—week sacrifice in males
at 500 ppm and in males and females at
7,000 ppm. At termination, the 500 ppm
group males exhibited increased
incidence of hepatocyte necrosis. At
7,000 ppm, significant increase in non-
neoplastic lesions in both sexes
included periacinar hepatocytic
hypertrophy, necrosis, and erythrocyte-
containing hepatocytes. In addition,
males at the high dose had pigment-
laden hepatocytes and Kupffer cells,
basophilic foci, and increased ploidy;
extramedullary hemopoiesis in the
spleen was noted in both sexes; increase
incidences of hepatocellular adenoma
and carcinoma were observed in both
sexes at 7,000 ppm in the 52—week and
78—week studies.

Among scheduled and unscheduled
deaths in the 78—week study, there were
significant occurrences of hepatocellular
adenomas in 27/52 males (52%) and 15/
52 females (29%), and carcinomas in
17/52 males (33%) and 4/52 females
(8%; non-significant). The incidences of
these tumors exceeded the
corresponding historical incidence with
this species, in this laboratory.
Combined adenoma and carcinoma
incidences at 7,000 ppm were 73% for
males and 35% for females. At 500 ppm,
the incidences of 17% adenomas and
15% carcinomas in males and 2%
adenomas in females were not
statistically significant, but exceeded
the means for historical controls. The
52— and 78—week studies revealed a
dose-related decrease in the first
occurrence of carcinomas in males; the
earliest carcinomas were observed at 78,
71, 52, and 47 weeks at the 0 through
7,000 ppm doses. There were no
carcinomas in females up to 78 weeks
at 0, 25, or 500 ppm, although, the
earliest finding at 7,000 ppm was at 60
weeks.

The LOAEL for this study is 64.4 mg/
kg/day for males and 77.9 mg/kg/day for
females (500 ppm), based on decreased
body weight gains, increased liver
weights, and increased incidences of
histopathological liver changes. The
NOEL is 3.2 mg/kg/day for males and
4.0 mg/kg/day for females (25 ppm).
Although body weight was decreased
marginally in females at 25 ppm, there
were no corroborating findings of
toxicity at this dose. Under conditions

of this study, isoxaflutole appears to
induce hepatocellular adenomas and
carcinomas in male and female CD-1
mice. The chemical was tested at doses
sufficient to measure its carcinogenic
potential.

7. In a developmental toxicity study
isoxaflutole was administered to 25
female Sprague-Dawley rats by gavage at
dose levels of 0, 10, 100, or 500 mg/kg/
day from gestational days 6-15,
inclusive. Maternal toxicity, observed at
500 mg/kg/day, was manifested as an
increased incidence of salivation;
decreased body weight, weight gain, and
food consumption during the dosing
period. The maternal LOAEL is 500 mg/
kg/day, based on increased incidence of
clinical signs and decreased body
weights, body weight gains and food
consumption. The maternal NOEL is
100 mg/kg/day.

Developmental toxicity, observed at
100 and 500 mg/kg/day, were
manifested as increased incidences of
fetuses/litters with various anomalies:
growth retardations (decreased fetal
body weight; increased incidence of
delayed ossification of sternebrae,
metacarpals and metatarsals). In
addition, an increased incidence of
vertebral and rib anomalies and high
incidence of subcutaneous edema were
observed at 500 mg/kg/day. The
incidences of these anomalies were
higher than the concurrent control
values and in some cases exceeded the
range for historical controls. The LOAEL
for developmental toxicity is 100 mg/kg/
day, based on decreased fetal body
weights and increased incidences of
skeletal anomalies. The developmental
NOEL is 10 mg/kg/day.

8. In a developmental toxicity study,
isoxaflutole was administered to 25
female New Zealand White Rabbits by
gavage at dose levels of 0, 5, 20, or 100
mg/kg/day from gestational days 6-19,
inclusive. Maternal toxicity, observed at
100 mg/kg/day, was manifested as
increased incidence of clinical signs
(little diet eaten and few feces) and
decreased body weight gain and food
consumption during the dosing period.
The maternal LOAEL is 100 mg/kg/day,
based on increased incidence of clinical
signs, decreased body weight gains and
food consumption. The maternal NOEL
is 20 mg/kg/day.

Developmental toxicity, observed at 5
mg/kg/day consisted of increased
incidence of 27th pre-sacral vertebrae.
Additional findings noted at 20 and 100
mg/kg/day were manifested as increased
number of postimplantation loss and
late resorptions, as well as growth
retardations in the form of generalized
reduction in skeletal ossification, and
increased incidence of 13 pairs of ribs.
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At 100 mg/kg/day, an increased
incidence of fetuses with incisors not
erupted was also observed. Incidences
of these anomalies, on a litter basis,
were higher than the concurrent control
values and in some cases exceeded the
range for historical controls. The LOAEL
for developmental toxicity is 5 mg/kg/
day, based on increased incidence of
fetuses with 27th pre-sacral vertebrae.
The developmental NOEL was not
established.

9. In a 2—generation reproduction
study, isoxaflutole was administered to
Charles River Crl:CD BR VAF/Plus rats
(30/sex/group) at nominal dietary levels
of 0, 0.5, 2, 20 or 500 mg/kg/day (actual
levels in males: 0, 0.45, 1.76, 17.4 or 414
mg/kg/day; females: 0, 0.46, 1.79, 17.7
or 437 mg/kg/day, respectively).
Evidence of toxicity was observed in the
male and female parental rats of both
generations: at 20 and 500 mg/kg/day,
increased absolute and relative liver
weights associated with liver
hypertrophy was observed; at 500 mg/
kg/day (HDT), decreased body weight,
body weight gain and food consumption
during premating and gestation, and
increased incidence of subacute
inflammation of the cornea of the eye in
Fo adults as well as keratitis in F1 adults
were reported. There were no other
systemic effects that were attributed to
treatment, nor was there any indication,
at any treatment level, of an effect on
reproductive performance of the adults.
Treatment-related effects were observed
in F1 and F; offspring: at 20 and 500 mg/
kg/day, reduction in pup survival was
noted; at 500 mg/kg/day, decrease in
body weights of F1 and F2 pups
throughout lactation, increased
incidence of chronic keratitis, low
incidence of inflammation of the iris, as
well as retinal and vitreous bleeding in
F2 pups and weanlings were observed.
Necropsy of F1 and F2 pups culled on
day 4 revealed an increased number of
pups with no milk in the stomach and
underdeveloped renal papillae. The
Systemic LOAEL is 17.4 mg/kg/day for
males and females, based upon
increased liver weights and hypertrophy
and the Systemic NOEL is 1.76 mg/kg/
day for males and females. The
Reproductive LOAEL is greater than 437
mg/kg/day, based on lack of
reproductive effects and the
Reproductive NOEL is greater than or
equal to 437 mg/kg/day.

10. For parent isoxaflutole, in a
Salmonella typhimurium reverse gene
mutation assay, independently
performed tests were negative in
S.typhimurium strains TA1535,
TA1537, TA1538, TA98 and TA100 up
to insoluble doses (= 500 ug/plate +/-
S9) and was non-cytotoxic. In a mouse

lymphoma L5178Y forward gene
mutation assay, independently
performed tests were negative up to
insoluble (= 150 pg/ml +/-S9) or soluble
(=75 pg/ml +/-S9) doses. An in vitro
cytogenetic assay in cultured human
lymphocytes tested negative up to
insoluble concentrations (= 300 pg/ml
-S9; 600 pg/ml +S9) and was non-
cytotoxic. A mouse micronucleus assay
tested negative in male or female CD-1
mice up to the highest administered oral
gavage dose (5,000 mg/kg). No evidence
of an overt toxic response in the treated
animals or a cytotoxic effect on the
target cells was observed.

For the major metabolite RPA 202248,
in a Salmonella typhimurium reverse
gene mutation assay, independently
performed plate incorporation or
preincubation modification to the
standard plate incorporation tests were
negative in S. typhimurium strains
TA1535, TA1537, TA98, TA100 and
TA102 up to the highest dose assayed
(5,000 pg/plate +/- S9).

For the minor metabolite RPA 203328,
in a Salmonella typhimurium reverse
gene mutation assay, independently
performed plate incorporation tests
were negative in S. typhimurium strains
TA1535, TA1537, TA98, and TA100 up
to cytotoxic doses (= 2,500 ug/plate +/

- S9). In an In vivo mouse micronucleus
assay, male mice were orally dosed with
500, 1,000, or 2,000 mg/kg RPA 203328
(99%) administered in 0.5%
methylcellulose at a constant volume of
10 ml/kg. There was no indication of a
clastogenic and/or aneugenic effect
associated with administration of RPA
203328 under the conditions of this
assay, which included administration of
a limit dose (2,000 mg/kg) with sacrifice
times of 24 and 48 hours. In a Chinese
hampster ovary/Hypoxanthine guanine
phophoribosyl transferase (CHO/
HGPRT) forward mutation assay with
duplicate cultures and a confirmatory
assay, two independently performed
CHO cell HGPRT forward gene mutation
assays used duplicate cultures of RPA
203328 that were assayed at
concentrations of 84.5 — 2,700 pg/ml -S9
(initial and confirmatory trials) and 338
— 2,700 pg/ml +S9 (initial trial) and 675
— 2,700 pg/ml (confirmatory trial). In the
assays, there was no indication of
cytotoxicity £S9 at the highest dose
level of 2,700 pg/ml. Although there
were a few sporadic instances of
statistically significant elevations in
mutation frequency, these were not
dose-related and were generally below
the 15 x 10-¢ required for a positive
response except in one case (a value of
15.8 x 10-6). Overall, there was no
evidence of any increase in mutation
frequency resulting from exposure to

RPA 203328. In an In vitro cytogenetics
assay in cultured Chinese hamster ovary
cells (CHO), CHO cells were analyzed
from cultures exposed to RPA 203328
(99.0%) at 931, 1,330, 1,900 and 2,710
pg/ml £ S9 in an initial trial (3—hr
exposure, followed by wash and 15-hr
incubation, then 2—hr exposure to
colcemid, followed by fixation). In the
confirmatory trial, cells were exposed to
concentrations of 924, 1,320, 1,890 and
2,700 pg/ml £ S9(-S9: 17.8—hr exposure
to RPA 203328, followed by 2—hr
exposure to colcemid; +S9, same
schedule as in the first trial). No effect
on mitotic indices was observed at the
highest dose level +S9 in either trial.
The positive controls induced the
expected high yield of cells with
chromosome aberrations. There was,
however, no evidence that RPA 203328
induced a clastogenic response at any
dose or harvest time.

11. In a metabolism study, 14C-
isoxaflutole was administered to groups
(five/sex/dose) of male and female
Sprague-Dawley (CD) rats by gavage at
a single low oral dose (1 mg/kg),
repeated low oral dose (1 mg/kg/day as
a final dose in a 15 day repeat dose
series), and a single high dose (100 mg/
kg). In addition, pharmacokinetics in
blood was investigated using 2 groups of
10 rats (five/sex/dose) that received a
single oral dose of 1 or 100 mg/kg of 14C-
isoxaflutole. Urine and feces were
collected at 24, 48, 96, 120, 144, and 168
hours after dosing, and tissues were
collected at 168 hours post-dosing.
Metabolite analysis was performed on
the urine and feces of all dose groups,
and on the liver samples of the two low
dose group male and female rats.

14C-isoxaflutole was rapidly and
extensively absorbed and metabolized.
RPA 202248, a major metabolite, a
diketonitrile derivative, represented
70% or more of the radioactivity
excreted in the urine and feces from the
two low dose groups. The other minor
metabolite, RPA 203328, was more
polar. Elimination was rapid and dose-
dependent. The mean total recovery
ranged from 98.09% to 99.84% (mean
99.219%). Urinary elimination (males:
61.16% to 66.65%, females: 58.80% to
67.41%) was predominant in the two
low dose groups while the major portion
of radiolabel was excreted via the feces
(males: 62.99%, females: 55.23%) in the
high dose group. The higher fecal
elimination possibly resulted from the
saturation of absorption resulting in
elimination of unchanged parent
compound. The majority of the
radiolabel was eliminated in the first 24
and 48 hours for the low and the high
dose groups, respectively. The extensive
systemic clearance of the radiolabel was
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reflected in the low levels of
radioactivity found in tissues at 168
hours post-dosing. For the two low dose
groups, liver (0.172 to 0.498 ppm) and
kidneys (0.213 to 0.498 ppm) accounted
for the major portion of the
administered dose found in tissues. In
the high dose group, the highest level of
radioactivity was found in decreasing
order in blood, plasma, liver, and
kidney. Sex-related differences were
observed in the excretion and
distribution pattern among high dose
rats. The elimination half-lives were
similar among single low and high dose
groups, with an estimated mean blood
half-life of 60 hours. No sex differences
were observed in the metabolism of 14C-
isoxaflutole.

12. In an acute neurotoxicity study,
CD rats (10/sex/group) received a single
oral gavage administration of
isoxaflutole in 0.5% aqueous
methylcellulose at doses of 0 (vehicle
only), 125, 500 or 2,000 mg/kg body
weight. No treatment-related effects
were observed on survival, body weight,
body weight gain or food consumption.
There were significant decreases in
landing foot splay measurements in
males at 2,000 mg/kg during functional
observational battery (FOB) tests
indicating impairment of
neuromuscular function. At 500 mg/kg,
males exhibited significant decreases in
landing foot splay measurements on day
15. The LOAEL was 500 mg/kg based on
significant decreases in landing foot
splay on day 15. The NOEL was 125 mg/
ki

In a subchronic neurotoxicity study,
isoxaflutole was administered to CD rats
(10/sex/group) at dietary levels of 0, 25,
250 or 750 mg/kg/day for 90 days.
Treatment-related effects observed in
high-dose males consisted of decreases
in body weight and body weight gain.
The LOAEL was established at 25 mg/
kg/day based on significant decreases in
mean hind limb grip strength in male
rats at 25 mg/kg/day (LDT) during both
trials at week 13 as well as a non
significant decrease in mean forelimb
grip strength at week 13.

13. In a dermal absorption study 14-C-
Isoxaflutole(99.7%) as a 1% carboxy
methylcellulose aqueous suspension
was administered to male Crl:CDBR rats
(4/dose) as a single dermal application
at 0.865, 7.32 or 79 mg/cm2. Dermal
absorption was measured after 0.5, 1, 2,
4, 10 and 24 hours of exposure. At the
lowest dose, 3.46% was absorbed at 10
hours and 4.42% was absorbed at 24
hours. All other doses showed less than
1% absorbed at 24 hours.

14. EPA determined that plant
tolerances should be established in
terms of isoxaflutole and its metabolites

RPA 202248 and RPA 203328. EPA also
decided that the residues of concern in
drinking water are isoxaflutole and its
metabolites RPA 202248 and RPA
203328. Structural activity relationship
(SAR) and mutagenicity data on RPA
203328 were submitted and reviewed
and EPA concluded that RPA 203328
does not pose a special toxicological
concern as to carcinogenic toxicity.
However, the proposed analytical
enforcement method for plants involves
hydrolysis of isoxaflutole to RPA
202248, conversion of RPA 202248 to
RPA 203328, and then derivatization of
RPA 203328 to a methyl ester for gas
chromatography (GC) analysis.
Therefore, even though there may not be
concerns with RPA 203328 for
carcinogenic toxicity, it will be included
in the dietary (food) risk assessment for
food commodities. However, RPA
203328 will not be included in an
aggregate cancer risk assessment.

Because there is increased sensitivity
to offspring and RPA 203328 is a rat
metabolite the Metabolism Committee
concluded that the registrant should
perform a developmental toxicity study
in rats using RPA 203328 to further
characterize the toxicity of RPA 203328.
Until review of a developmental study
on RPA 203328 the Agency will not
exclude RPA 203328 from risk
assessments based on a developmental
endpoint.

B. Toxicological Endpoints

1. Acute toxicity. EPA identified the
developmental LOAEL of 5 mg/kg/day
from the developmental toxicity study
in rabbits as the acute dietary endpoint
to be used for risk assessments for the
subpopulation females (13+). The
LOAEL is based on increased incidence
of fetuses with 27th pre-sacral vertebrae;
a NOEL was not established. The fetal
incidence of this anomaly was dose-
depended and exceeded the concurrent
as well as the historical control
incidences. Also at the next higher dose
(20 mg/kg/day) there was an increased
incidence of fetuses with reduced
ossification. It was noted that the
developmental anomalies occurred
below the dose that caused maternal
toxicity (100 mg/kg/day). Because of the
use of a LOAEL, an uncertainty factor of
3X in addition to the conventional
safety factor of 100X to account for
inter- and intra-species variations was
applied for this risk assessment. EPA
also determined that for acute dietary
risk assessment for the subpopulation
females (13+), the 10X safety factor for
the protection of infants and children
(as required by FQPA) should be
retained. Thus, a MOE of 3,000 is
required for this subgroup.

EPA also identified the NOEL of 125
mg/kg/day from the acute neurotoxicity
study as the endpoint of concern to be
used in acute dietary risk assessment for
the general population including infants
and children. The NOEL is based on
significant decreases in landing foot
splay on day 15. EPA determined that
for acute dietary risk assessment for the
general population, the 10X safety factor
to protect infants and children (as
required by FQPA) should be retained.
Thus, a MOE of 1,000 is required for the
general population including infants
and children, and includes the
conventional 100X safety factor and 10X
safety factor for FQPA.

The conclusion to retain the 10X
FQPA safety factor was based on the
following factors:

There is increased sensitivity of rat
and rabbit fetuses as compared to
maternal animals following in utero
exposures in prenatal developmental
toxicity studies. In both species, the
developmental effects were seen at
doses which were not maternally toxic.
(i.e., developmental NOELs were less
than the maternal NOELS). In rats,
increased sensitivity manifested as
growth retardation characterized as
decreased fetal body weight and
increased incidence of delayed
ossification of sternebrae, metacarpals
and metatarsals. In rabbits, increased
sensitivity was manifested as fetuses
with increased pre-sacral vertebrae at
the lowest dose tested as well as fetuses
with increased incidences of skeletal
anomalies at the next two higher doses
tested; also a NOEL for developmental
toxicity was not established in this
study.

There is also concern for the
developmental neurotoxic potential of
isoxaflutole. This is based on the
demonstration of neurotoxicy in
functional observational battery (FOB)
measurements in the acute and
subchronic neurotoxicity as well as
evidence of neuropathology in the
combined chronic toxicity/
carcinogenicity studies.

Finally, a developmental
neurotoxicity study is required based on
the evidence of neurotoxicity as well as
the lack of assessment of susceptibility
of the offspring in functional/
neurological development in the
standard developmental/reproduction
toxicity studies. An evaluation of the
neurotoxicity studies by EPA identified
significant neurobehavioral findings,
supported by neuropathology observed
in the chronic study in rats following
long term exposure. With this
information considered in the weight-of-
the-evidence evaluation, EPA
determined that a developmental
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neurotoxicity study in rats with
isoxaflutole will be required.

2. Short - and intermediate - term
toxicity. EPA did not select doses or
endpoints for these risk assessments due
to the lack of dermal or systemic
toxicity in the 21-day dermal toxicity
study in rats following repeated dermal
applications at doses up to and
including 1,000 mg/kg/day (Limit-Dose).

3. Chronic toxicity. EPA has
established the RfD for isoxaflutole at
0.002 mg/kg/day. This RfD is based on
a NOEL of 2 mg/kg/day based on
hepato, thyroid, ocular and
neurotoxicity in males as well as
hepatotoxicity in females at 20 mg/kg/
day (LOAEL) following dietary
administration of Isoxaflutole (99.2%) at
0, 0.5, 2, 20 or 500 mg/kg/day for 104
weeks to male and female Sprague-
Dawley rats. An uncertainty factor of
1,000 was used to account for the
protection of infants and children (as
required by FQPA) including the
potential for increased sensitivity to
fetuses following in utero exposure, and
inter- and intra-species variations.

4. Carcinogenicity. In accordance with
the EPA proposed Guidelines for
Carcinogenic Risk Assessment (April 23,
1996), isoxaflutole was characterized as
“likely to be a human carcinogen,”
based on statistically significant
increases in liver tumors in both sexes
of mice and rats, and statistically
significant increases in thyroid tumors
in male rats. Also, the liver tumors in
male mice had an early onset.

Administration of isoxaflutole in the
diet to CD-1 mice for 78 weeks resulted
in statistically significant increases in
hepatocellular adenomas and combined
adenoma/carcinoma in both sexes at the
highest dose (7,000 ppm, equivalent to
977.3 mg/kg/day for males; 1,161.1 mg/
kg/day for females). There were also
positive significant trends for
hepatocellular adenomas, carcinomas
and combined adenoma/carcinoma in
both sexes. In male mice there was also
a statistically significant increase in
hepatocellular carcinomas at the highest
dose with a positive significant trend
and, at the 53—-week sacrifice, there was
evidence of early onset for
hepatocellular adenomas. The
incidences of hepatocellular tumors
exceeded that for historical controls in
both sexes. The CPRC agreed that the
highest dose in this study was adequate
and not excessive.

Administration of isoxaflutole in the
diet to Sprague-Dawley rats for 2 years
resulted in statistically significant
increases in hepatocellular adenomas,
carcinomas and combined adenoma/
carcinoma in both sexes at the highest
dose (500 mg/kg/day). There were also

positive significant trends for
hepatocellular carcinomas, adenomas
and combined adenoma/carcinoma in
both sexes. The incidences of
hepatocellular adenomas and
carcinomas exceeded that for historical
controls in both sexes.

In male rats there was also a
statistically significant increase in
thyroid follicular cell adenomas,
carcinomas and combined adenoma/
carcinoma at the highest dose, and
positive significant trends for these
adenomas and combined adenoma/
carcinoma. The incidences of thyroid
adenomas and carcinomas exceeded
that of historical controls in male rats.
The CPRC agreed that the highest dose
in the rat study was adequate and not
excessive.

There was no evidence of
mutagenicity in the studies submitted
and no structurally related analogs
could be identified, since isoxaflutole is
a member of a new class of chemicals.

Studies submitted by the registrant to
show a mechanistic basis for the liver
tumors were considered to be
suggestive, but not convincing. The
mechanistic evidence presented for the
thyroid tumors appeared to be
scientifically plausible and consistent
with EPA current policy.

EPA decided that for the purpose of
risk characterization, a non-linear MOE
approach be applied to the most
sensitive precursor lesion in the male
rat thyroid, and that a linear low-dose
extrapolation be applied for the tumors
of the rat liver. The NOEL of 2 mg/kg/
day in males from a 104 week combined
chronic toxicity/carcinogenicity study
in rats was used for the non-linear MOE
cancer risk assessment. The endpoint of
concern and LOAEL was 20 mg/kg/day
based on thyroid hyperplasia. Tumors
first appear in this study at the 500 mg/
kg/day dose.

It was later decided that there was no
reason not to include the results from
the 78—week feeding/carcinogenicity
study in mice when determining the
Q1™ to be used for risk assessment for
the linear low-dose extrapolation. A Q1*
was developed for the female mouse
liver, female rat liver, male mouse liver
and male rat liver and the Q1* with the
highest unit of potency used for risk
assessment.

The four resulting estimates of unit
potency were 3.55 x 10-3 for female CD—
1 mouse liver, 3.84 x 10-3 for female rat
liver, 1.14 x 10-2 for male CD-1 mouse
liver, and 5.27 x 10-3 for male rat liver.
The unit risk, Q1* (mg/kg/day)-1 of
isoxaflutole, based upon male mouse
liver (adenomas and or carcinomas)
tumors is 1.14 x 10-2 in human
equivalents, converted from animals to

humans by use of the 3/4’s scaling factor
(1994, Tox—Risk, 3.5-K.Crump). The
dose levels used in the 79 week mouse
study were 0, 3.2, 64.4 or 977.3 mg/kg/
day of isoxaflutole. The corresponding
tumor rates for the male mice were 13/
47, 15/50, 14/48 or 38/49.

C. Exposures and Risks

1. From food and feed uses. No
previous tolerances have been
established for the combined residues of
isoxaflutole and its metabolites. Risk
assessments were conducted by EPA to
assessed dietary exposures from
isoxaflutole as follows:

Section 408(b)(2)(E) authorizes EPA to
use available data and information on
the anticipated residue levels of
pesticide residues in food and the actual
levels of pesticide chemicals that have
been measured in food. If EPA relies on
such information, EPA must require that
data be provided 5 years after the
tolerance is established, modified, or
left in effect, demonstrating that the
levels in food are not above the levels
anticipated. Following the initial data
submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E), EPA will issue a
data call-in for information relating to
anticipated residues to be submitted no
later than 5 years from the date of
issuance of this tolerance.

Section 408(b)(2)(F) states that the
Agency may use data on the actual
percent of food treated for assessing
chronic dietary risk only if the Agency
can make the following findings: (1) that
the data used are reliable and provide a
valid basis to show what percentage of
the food derived from such crop is
likely to contain such pesticide residue;
(2) that the exposure estimate does not
underestimate exposure for any
significant subpopulation group; and (3)
if data are available on pesticide use and
food consumption in a particular area,
the exposure estimate does not
understate exposure for the population
in such area. In addition, the Agency
must provide for periodic evaluation of
any estimates used. To provide for the
periodic evaluation of the estimate of
percent crop treated as required by the
section 408(b)(2)(F), EPA may require
registrants to submit data on percent
crop treated.

The Agency used percent crop treated
(PCT) information as follows:

A routine chronic dietary exposure
analysis for field corn was based on
34% of the crop treated. These estimates
were derived from market projections
for the end of a 5—year period after the
initial registration. Although percent of
crop is expected to be significantly less
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in initial years of registration, 34% of
the market share is considered to be the
highest percentage attainable after 5
years and is considered to be
conservative. At the end of the 5-year
period, EPA will require that data be
provided to demonstrate that the
percent of corn treated is not above the
level anticipated (34%).

The Agency believes that the three
conditions listed in Unit 11.C.1.(1)-(3)
above have been met. With respect to
Unit 11.C.1.(1), EPA finds that the
percent of crop treated information
described above is conservative and will
be reassessed at the end of 5 years after
initial registration. As to Unit I11.C.1.(2)
and (3), regional consumption
information and consumption
information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
consumption of food bearing
isoxaflutole in a particular area.

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1 day or single exposure. As discussed
in the Toxicological Endpoints section,
separate acute dietary endpoints of
concern were identified for use in risk
assessment for females 13+ as compared
to the general population including
infants and children. The appropriate
MOEs for acute dietary risk assessment
are 3,000 for females 13+ and 1,000 for
the general population including infants
and children.

The Dietary Risk Evaluation System
(DRES) detailed acute analysis estimates
the distribution of single-day exposures
for the overall U.S. population and
certain subgroups. The analysis
evaluates individual food consumption
as reported by respondents in the USDA
1977-78 Nationwide Food Consumption
Survey (NFCS) and accumulates
exposure to the chemical for each
commodity. Each analysis assumes
uniform distribution of isoxaflutole in
the commodity supply.

The MOE is a measure of how close
the high end exposure comes to the
NOEL (LOAEL for females 13+) and is
calculated as the ratio of the NOEL to
the exposure (NOEL/exposure = MOE).
For these acute dietary risk assessments,
use of isoxaflutole on corn, anticipated
residues were used since corn is a
blended commodity. The high end MOE
for the subgroup of females, 13+ was
10,000, and is no cause for concern
given the need for a MOE of 3,000. The
high end MOEs for the remaining
populations all exceed 125,000, and
demonstrate no acute dietary concern
given the need for a MOE of 1,000 for
the general population including infants
and children.

ii. Chronic exposure and risk. a.
Chronic non-cancer risk. A DRES
chronic exposure analysis was
performed using a RfD of 0.002 mg/kg/
day, tolerance level residues and 100
percent crop treated information to
estimate the Theoretical Maximum
Residue Contribution, and anticipated
residues to estimate exposure for the
general population and 22 subgroups.
Using tolerance level residues and
assuming 100 percent crop treated, non-
nursing infants (< 1 year old ) is the
subgroup that utilized the greatest
percentage of the RfD at 81%. By
refining the chronic dietary risk
assessment assuming 34 percent of the
corn crop treated and incorporating
anticipated residues for corn, animal
RACs and processed commodities, less
than 1 percent of the RfD is utilized for
the general population and 1 percent of
the RfD for nursing infants, the
subgroup that accounts for the greatest
percentage of the RfD.

The refined chronic dietary risk
assessment is considered a reasonable
estimate of risk since anticipated
residues and percent crop treated
estimates were incorporated. Based on
the risk estimates calculated in this
analysis, the chronic (non-cancer)
dietary risk from use of isoxaflutole on
corn does not exceed EPA’s level of
concern.

b. Carcinogenic risk. Refined dietary
risk assessments for cancer were
conducted using anticipated residues
for isoxaflutole in corn and animal
RACs and processed commodities
including the metabolites RPA 207048
and RPA 205834, as well as percent
crop treated information. The results of
these risk assessments are reported
below.

As discussed in the Toxicological
Endpoints section above, a non-linear
MOE methodology was applied for the
estimation of human cancer risk. The
NOEL of 2 mg/kg/day in males from a
104 week combined chronic toxicity/

carcinogenicity study in rats is the
endpoint to be used for the non-linear
MOE cancer risk assessment. Cancer
MOEs are estimated by dividing the
carcinogenic NOEL by the chronic
exposure. The assessment was
conducted for the total U.S. population
only. Using this approach, the upper
bound cancer risk was calculated and
resulted with a MOE of 250,000.

A linear low-dose extrapolation (Q1*)
was also applied for the tumors of the
rat liver. It later was decided that there
was no reason not to include the results
from the 78—week feeding/
carcinogenicity study in mice when
determining the Q.* to be used for risk
assessment. The unit risk, Q:* (mg/kg/
day)-1 of isoxaflutole, based upon male
mouse liver (adenomas and or
carcinomas) tumors is 1.14 x 10-2 in
human equivalents. Using the linear
approach and a Q1* of 0.0114 resulted
in an upper bound cancer risk of 9.3 x
10-8. This linear risk estimate, for use of
isoxaflutole on corn, is below EPA’s
level of concern for life time cancer risk.

2. From drinking water. Parent
isoxaflutole is not expected to persist in
surface water or to reach ground water.
However, the metabolites RPA 202248,
and RPA 203328 are expected to reach
both ground and surface water, where
they are expected to persist and
accumulate.

EPA estimated exposure for
isoxaflutole and its metabolites RPA
202248 and RPA 203328 for both
surface and ground water based on
available modeling. Since there are no
registered uses for isoxaflutole in the
United States, there are no monitoring
data to compare against the modeling.
Environmental concentrations for
surface water were estimated using Tier
2 modeling from EPA’a Pesticide Root
Zone Model (PRZM)/EXAMS. The acute
and chronic groundwater concentrations
were estimated using the SCI-GROW
model. For surface water, the maximum
concentrations were used for acute risk
calculations, the annual means (1-10
years) for chronic risk calculations. For
ground water, the SCI-GROW numbers
for each compound were used for acute,
chronic, and cancer risk assessment.

If residues of isoxaflutole reach water
resources, they will be primarily
associated with the aqueous phase with
minimal adsorption to sediment because
of their low adsorption coefficients.
Standard coagulation-flocculation and
sedimentation processes used in water
treatment are not expected to be
effective in removing isoxaflutole
residues, based on their adsorption
coefficients. The use of GAC (Granular
Activated Carbon) is also not expected
to be effective in removing isoxaflutole
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residues because of low binding affinity
to organic carbon.

i. Acute exposure and risk. Drinking
water levels of concern (DWLOC) were
calculated for acute exposures to
isoxaflutole in surface and ground water
for females 13+, the general population
and children (1-6 years old). Relative to
an acute toxicity endpoint, the acute
dietary food exposure (from the DRES
analysis) was subtracted from the ratio
of the acute NOEL to the appropriate
MOE to obtain the acceptable acute
exposure to isoxaflutole in drinking
water. DWLOCs were then calculated
from this acceptable exposure using
default body weights (70 kg for general
population, 60 kg for females and 10 kg
for children) and drinking water
consumption figures (2 liters general
population and females and 1 liter for
children). Based on these calculations
EPA’s DWLOC for acute dietary risk is
4,200 parts per billion (ppb) for the
general population, 1,200 ppb for
children (1-6 years old) and 36 ppb for
females 13+.

For acute dietary risk estimated
maximum concentrations of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328 were used. In surface
water, isoxaflutole and its metabolites
RPA 202248 and RPA 203328 are
estimated to be 0.4 ppb, 2.0 ppb, and
10.0 ppb, respectively. Estimated
maximum concentrations of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328 in ground water are
0.00025 ppb, 0.23 ppb and 6.1 ppb,
respectively. The maximum estimated
concentrations of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in surface and ground water
were less than EPA’s levels of concern
for acute exposure in drinking water for
the general population, females 13+ and
children. Therefore, EPA concludes
with reasonable certainty that residues
of isoxaflutole and its metabolites RPA
202248 and RPA 203328 in drinking
water do not contribute significantly to
the aggregate acute human health risk at
the present time.

ii. Chronic exposure and risk— a.
Chronic non-cancer risk. EPA has
calculated DWLOC for chronic (non-
cancer) exposures to isoxaflutole in
surface and ground water. To calculate
the DWLOC for chronic exposures
relative to a chronic toxicity endpoint,
the chronic dietary food exposure (from
DRES) was subtracted from the RfD
(0.002 mg/kg/day) to obtain the
acceptable chronic (non-cancer)
exposure to isoxaflutole in drinking
water. DWLOCs were then calculated
from this acceptable exposure using
default body weights (70 kg for males,
60 kg for females and 10 kg for children)

and drinking water consumption figures
(2 liters males and females and 1 liter
children). Based on this calculation
EPA’s DWLOC for chronic (non-cancer)
risk is 70 ppb for males, 60 ppb for
females and 19 ppb for children.

Estimated annual average
concentrations of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in surface water are 0.01 ppb,
1.7 ppb and 9.3 ppb, respectively.
Estimated annual average
concentrations of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in ground water are 0.00025
ppb, 0.23 ppb and 6.1 ppb, respectively.
For the purposes of the screening level
assessment, the maximum and average
annual concentrations in ground water
are not believed to vary significantly.
The estimated annual average
concentrations of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in surface and ground water
were less than EPA’s levels of concern
for chronic (non-cancer) exposure in
drinking water. Therefore, EPA
concludes with reasonable certainty that
residues of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in drinking water do not
contribute significantly to the aggregate
chronic (non-cancer) human health risk
at the present time.

b. Carcinogenic risk. A non-linear
cancer aggregate risk assessment has not
been conducted since the point of
departure for non-linear cancer risk
assessment (2 mg/kg/day) is the same
endpoint as the RfD and the aggregate
cancer linear risk assessment using the
Q* is considered more restrictive.
Therefore, to calculate the DWLOC for
chronic exposures relative to a
carcinogenic toxicity endpoint, the
chronic (cancer) dietary food exposure
(from the DRES analysis) was subtracted
from the ratio of the negligible cancer
risk (1 x 10-6) to the recommended
linear low-dose extrapolation (Q1*, 1.14
x 10-2) to obtain the acceptable chronic
(cancer) exposure to isoxaflutole in
drinking water. DWLOCs were then
calculated from this acceptable
exposure using default body weights (70
kg) and drinking water consumption
figures (2 liters). Based on this
calculation EPA’s DWLOC for
carcinogenic risk is 3.1 ppb.

As stated in the Toxicological Profile
section, Unit Il.A. above, RPA 203328
does not have to be included in an
aggregate cancer risk assessment.
Estimated annual mean concentrations
of isoxaflutole and its metabolite RPA
202248 in surface water are 0.01 ppb
and 1.7 ppb, respectively. Estimated
annual average concentrations of
isoxaflutole and its metabolites RPA

202248 in ground water are 0.00025 ppb
and 0.23 ppb, respectively. The
estimated concentrations of isoxaflutole
and its metabolite RPA 202248 in
ground and surface water were less than
EPA'’s levels of concern. Therefore, EPA
concludes with reasonable certainty that
residues of isoxaflutole and its
metabolite RPA 202248 in drinking
water do not contribute significantly to
the aggregate cancer human health risk
at the present time.

3. From non-dietary exposure. There
are no registered or proposed residential
uses for isoxaflutole.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and ‘““‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
isoxaflutole has a common mechanism
of toxicity with other substances or how
to include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,
isoxaflutole does not appear to produce
a toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that isoxaflutole has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the Final Rule for Bifenthrin
Pesticide Tolerances (62 FR 62961,
November 26, 1997)(FRL-5754-7).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. Separate acute dietary
endpoints of concern were identified for
use in risk assessment for females 13+
as compared to the general population
including infants and children. The
appropriate MOEs for acute dietary risk
assessment are 3,000 for females 13+
and 1,000 for the general population
including infants and children. For
these acute dietary risk assessments, use
of isoxaflutole on corn, anticipated
residues were used since corn is a
blended commodity. The high end MOE
for the subgroup of females, 13+ was
10,000, and is no cause for concern
given the need for a MOE of 3,000. The
high end MOEs for the remaining
populations all exceed 125,000, and
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demonstrate no acute dietary concern
given the need for a MOE of 1,000 for
the general population including infants
and children.

DWLOC’s were calculated for acute
exposures to isoxaflutole in surface and
ground water for females 13+, the
general population and children (1-6
years old). Relative to an acute toxicity
endpoint, the acute dietary food
exposure (from the DRES analysis) was
subtracted from the ratio of the acute
NOEL to the appropriate MOE to obtain
the acceptable acute exposure to
isoxaflutole in drinking water. Based on
these calculations EPA’s DWLOC for
acute dietary risk is 4,200 ppb for the
general population, 1,200 ppb for
children (1-6 years old) and 36 ppb for
females 13+. For acute dietary risk
estimated maximum concentrations of
isoxaflutole and its metabolites RPA
202248 and RPA 203328 were used. In
surface water, isoxaflutole and its
metabolites RPA 202248 and RPA
203328 are estimated to be 0.4 ppb, 2.0
ppb, and 10.0 ppb, respectively.
Estimated maximum concentrations of
isoxaflutole and its metabolites RPA
202248 and RPA 203328 in ground
water are 0.00025 ppb, 0.23 ppb and 6.1
ppb, respectively. The maximum
estimated concentrations of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328 in surface and ground
water were less than EPA’s levels of
concern for acute exposure in drinking
water for the general population,
females 13+ and children. Therefore,
EPA concludes with reasonable
certainty that residues of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328 in drinking water do not
contribute significantly to the aggregate
acute human health risk at the present
time.

2. Chronic risk. Using the ARC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to isoxaflutole from food will
utilize 1% of the RfD for the U.S.
population. The major identifiable
subgroup with the highest aggregate
exposure is discussed below. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to isoxaflutole in drinking
water and from non-dietary, non-
occupational exposure, EPA does not
expect the aggregate exposure to exceed
100% of the RfD. EPA concludes that
there is a reasonable certainty that no
harm will result from aggregate
exposure to isoxaflutole residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. There are no proposed
residential uses for isoxaflutole.
Therefore, short and intermediate
aggregate risks are adequately addressed
by the chronic aggregate dietary risk
assessment.

4. Aggregate cancer risk for U.S.
population. Using the linear approach
and a Q1* of 0.0114 resulted in an upper
bound cancer risk of 9.3 x 10-8. This
linear risk estimate, for use of
isoxaflutole on corn, is below EPA’s
level of concern for life time cancer risk.
To calculate the DWLOC for chronic
exposures relative to a carcinogenic
toxicity endpoint, the chronic (cancer)
dietary food exposure (from the DRES
analysis) was subtracted from the ratio
of the negligible cancer risk (1 x 10-6) to
the recommended linear low-dose
extrapolation (Q1*, 1.14 x 10-2) to obtain
the acceptable chronic (cancer)
exposure to isoxaflutole in drinking
water. DWLOCSs were then calculated
from this acceptable exposure using
default body weights (70 kg) and
drinking water consumption figures (2
liters). Based on this calculation EPA’s
DWLOC for carcinogenic risk is 3.1 ppb.
Estimated annual mean concentrations
of isoxaflutole and its metabolite RPA
202248 in surface water are 0.01 ppb
and 1.7 ppb, respectively. Estimated
annual average concentrations of
isoxaflutole and its metabolites RPA
202248 in ground water are 0.00025 ppb
and 0.23 ppb, respectively. The
estimated concentrations of isoxaflutole
and its metabolite RPA 202248 in
ground and surface water were less than
EPA'’s levels of concern. Therefore, EPA
concludes with reasonable certainty that
no harm will result from aggregate
exposure to residues of isoxaflutole and
its metabolites.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result from aggregate
exposure to isoxaflutole residues.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children— i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
isoxaflutole, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on

the developing organism resulting from
maternal pesticide exposure gestation.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the data base unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. EPA
believes that reliable data support using
the standard uncertainty factor (usually
100 for combined inter- and intra-
species variability)) and not the
additional tenfold MOE/uncertainty
factor when EPA has a complete data
base under existing guidelines and
when the severity of the effect in infants
or children or the potency or unusual
toxic properties of a compound do not
raise concerns regarding the adequacy of
the standard MOE/safety factor.

ii. Pre- and post-natal sensitivity. As
described in the Toxicological
Endpoints section, Unit 11.B. above, EPA
has determined that the 10X safety
factor to protect infants and children (as
required by FQPA) should be retained
based on the increased sensitivity of rat
and rabbit fetuses as compared to
maternal animals following in utero
exposures in prenatal developmental
toxicity studies, the concern for the
developmental neurotoxic potential of
isoxaflutole, and the lack of assessment
of susceptibility of the offspring in
functional/neurological development in
the standard developmental/
reproduction toxicity studies. Thus, a
safety factor of 1,000 is required for
infants and children, and includes the
conventional 100X safety factor and 10X
safety factor for FQPA.

2. Acute risk. The appropriate MOEs
for acute dietary risk assessment is
1,000 for infants and children. For the
acute dietary risk assessment, use of
isoxaflutole on corn, anticipated
residues were used since corn is a
blended commodity. The high end MOE
for infants and children exceed 125,000,
and demonstrate no acute dietary
concern given the need for a MOE of
1,000. DWLOC'’s were then calculated
for acute exposures to isoxaflutole in
surface and ground water. Relative to an
acute toxicity endpoint, the acute
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dietary food exposure (from the DRES
analysis) was subtracted from the ratio
of the acute NOEL to the appropriate
MOE to obtain the acceptable acute
exposure to isoxaflutole in drinking
water. Based on these calculations,
EPA’s DWLOC for acute dietary risk is
1200 ppb for children (1-6 years old).
For acute dietary risk, estimated
maximum concentrations of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328 were used. In surface
water, isoxaflutole and its metabolites
RPA 202248 and RPA 203328 are
estimated to be 0.4 ppb, 2.0 ppb, and
10.0 ppb, respectively. Estimated
maximum concentrations of isoxaflutole
and its metabolites RPA 202248 and
RPA 203328 in ground water are
0.00025 ppb, 0.23 ppb and 6.1 ppb,
respectively. The maximum estimated
concentrations of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in surface and ground water
were less than EPA’s levels of concern
for acute exposure in drinking water for
infants and children. Therefore, EPA
concludes with reasonable certainty that
residues of isoxaflutole and its
metabolites RPA 202248 and RPA
203328 in drinking water do not
contribute significantly to the aggregate
acute risk to infants and children at the
present time.

3. Chronic risk. Using the exposure
assumptions described above, EPA has
concluded that aggregate exposure to
isoxaflutole from food will utilize 1% of
the RfD for infants and children. EPA
generally has no concern for exposures
below 100% of the RfD because the RfD
represents the level at or below which
daily aggregate dietary exposure over a
lifetime will not pose appreciable risks
to human health. Despite the potential
for exposure to isoxaflutole in drinking
water, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD.

4. Short- or intermediate-term risk.
There are no proposed residential uses
for isoxaflutole. Therefore, short and
intermediate aggregate risks are
adequately addressed by the chronic
aggregate dietary risk assessment.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
isoxaflutole residues.

I11. Other Considerations

A. Metabolism in Plants and Animals

The nature of the residue in plants is
adequately understood. The major
terminal residues of regulatory concern
are the parent compound, isoxaflutole

and its metabolites, RPA 202248 and
RPA 203328. The nature of the residue
in ruminants is also considered to be
understood. The major terminal
residues of regulatory concern are the
parent compound, isoxaflutole and it
metabolite, RPA 202248.

B. Analytical Enforcement Methodology

For plants, a modification of the gas
chromatography/mass spectrometry
detection (GC/MSD) method is used
involving hydrolysis of residues of
isoxaflutole to RPA 202248, conversion
of RPA 202248 residues to RPA 203328,
and then derivatization of RPA 203328
to a methyl ester for GC analysis. The
limit of quantitation (LOQ) is 0.01 ppm.
For animals, isoxaflutole is converted to
RPA 202248 by base hydrolysis. RPA
202248 is with high performance liquid
chromatography. The LOQ is 0.01 ppm
for milk and eggs; 0.40 ppm for beef and
poultry liver, 0.20 ppm for beef and
poultry muscle and fat; and 0.20 ppm
for beef kidney.

Adequate enforcement methodology
is available to enforce the tolerance
expression. The method may be
requested from: Calvin Furlow, PRRIB,
IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm 101FF, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA 22202, (703—-305-5229).

C. Magnitude of Residues

Residues of isoxaflutole and its
metabolites are not expected to exceed
the established tolerance levels in the
raw agricultural commodities or on
animal commodities as a result of this
use.

D. International Residue Limits

There is neither a Codex proposal, nor
Canadian or Mexican limits for residues
of isoxaflutole and its metabolites in
corn.

E. Rotational Crop Restrictions

An accumulation study on confined
rotational crops was submitted.
Isoxaflutole was applied to outdoor
plots at a rate of 200 g a.i./hectare (0.18
Ibs. ai/A) using preplant incorporation
or preemergence application to separate
plots. Lettuce, sorghum and radishes
were planted 34 days after treatment;
mustard, radishes and wheat were
planted 123 days after treatment; and
lettuce, sorghum and radishes were
planted 365 days after treatment. All
crops were harvested when mature.
Immature samples of wheat and
sorghum forage, radish roots and foliage
and mustard or lettuce were also taken.

The highest residue levels were seen in
34 days after treatment sorghum forage
(0.13-0.24 ppm).

The petitioner has provided stability
data only for the parent and two
metabolites instead of investigating the
stability of the metabolite profile
present in the samples at harvest.
Further, the data submitted indicate that
isoxaflutole was extensively
metabolized to RPA 202248 and RPA
203328 during storage. As RPA 202248
and RPA 203328 were the only
metabolites identified and these
metabolites are determined in the
proposed enforcement method, the
petitioner will not be required to repeat
the confined rotational crop study. Due
to uncertainties in the composition of
the samples at harvest, EPA will base its
conclusions from this study on the total
radioactive residue. The results of this
study show that residues are 0.01 ppm
or greater in all crops at the 12—month
plantback interval. Field accumulation
studies in rotational crops are required
to determine the appropriate plantback
intervals and/or the need for rotational
crop tolerances. Until limited field trial
data are submitted, reviewed and found
acceptable, crop rotation restrictions are
required. The end-use product label
should contain a statement limiting the
planting of rotational crops to 6 months
after application.

1V. Conclusion

Therefore, tolerances are established
for combined residues of isoxaflutole [5-
cyclopropyl-4-(2-methylsulfonyl-4-
trifluoromethyl benzoyl) isoxazole] and
its metabolites RPA 202248 and RPA
203328, calculated as the parent
compound, in field corn, grain at 0.20
ppm; field corn, fodder, at 0.50 ppm,
field corn, forage at 1.0 ppm; and
tolerances are established for combined
residues of the herbicide isoxaflutole [5-
cyclopropyl-4-(2-methylsulfonyl-4-
trifluoromethyl benzoyl) isoxazole] and
its metabolite 1-(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione,
calculated as the parent compound, in
or on the meat of cattle, goat, hogs,
horses, poultry, and sheep at 0.20 ppm,
liver of cattle, goat, hogs, horses and
sheep at 0.50 ppm, meat byproducts
(except liver) of cattle, goat, hogs,
horses, and sheep at 0.1 ppm, fat of
cattle, goat, hogs, horses, poultry, and
sheep at 0.20 ppm, liver of poultry at 0.3
ppm, eggs at 0.01 ppm and milk at 0.02

ppm.
V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
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regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by November 23,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
Confidential Business Information (CBI).
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VI. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300713] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in ““ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR

58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing Intergovernmental
Partnerships (58 FR 58093, October 28,
1993), EPA may not issue a regulation
that is not required by statute and that
creates a mandate upon a State, local or
tribal government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget (OMB) a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded federal mandate on State,
local or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
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with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerances in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950) and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides

and pests, Reporting and recordkeeping
requirements.

Dated: September 11, 1998.

Stephen L. Johnson,

Acting Director, Office of Pesticide Programs.
Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By adding § 180.537 to read as
follows:

§180.537
residues.

(a) General. (1) Tolerances are
established for combined residues of the
herbicide isoxaflutole [5-cyclopropyl-4-
(2-methylsulfonyl-4-trifluoromethyl
benzoyl) isoxazole] and its metabolites
1-(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione (RPA
202248) and 2-methylsulphonyl-4-
trifluoromethyl benzoic acid (RPA
203328), calculated as the parent
compound, in or on the following raw
agricultural commodities:

Isoxaflutole; tolerances for

Parts

. per

Commodity mil-

lion
Field corn, fodder ........ccccoovriiineennn. 0.50
Field corn, forage .... 1.0
Field corn, grain 0.20

(2) Tolerances are established for
combined residues of the herbicide
isoxaflutole [5-cyclopropyl-4-(2-
methylsulfonyl-4-trifluoromethyl
benzoyl) isoxazole] and its metabolite 1-
(2-methylsulfonyl-4-
trifluoromethylphenyl)-2-cyano-3-
cyclopropyl propan-1,3-dione (RPA
202248), calculated as the parent
compound, in or on the following raw
agricultural commodities:

Parts

: er

Commodity er)1iI-

lion

Cattle, fat .... 0.20
Cattle, liver .... ... | 0.50
Cattle, meat ........ccccoveeeieiiieeiiiee e 0.20
Cattle, meat byproducts (except liver) 0.10
EQOS i 0.01
Goat, fat ...... 0.20
Goat, liver 0.50
Goat, meat 0.20
Goat, meat byproducts (except liver) ... | 0.10
HOQS, fat ...ooooiieieieeeen 0.20
Hogs, liver 0.50
Hogs, meat 0.20
Hogs, meat byproducts (except liver) .. | 0.10

Parts

Commodity r‘%e”r

lion

Horses, fat ..o 0.20
Horses, liver 0.50
Horses, meat 0.20
Horses, meat byproducts (except liver) | 0.10
MITK e 0.02
Poultry, fat ..... 0.20
Poultry, liver ...... 0.30
Poultry, meat .... 0.20
Sheep, fat ......... 0.20
Sheep, liver ... 0.50
Sheep, meat ........ccccoeeveiiiiiiiiiicnee 0.20
Sheep, meat byproducts (except liver) 0.10

(b) Section 18 emergency exemptions.
[Reserved]

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-25449 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300712; FRL-6028-8]

RIN 2070-AB78

Flufenacet; Time-Limited Pesticide
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for indirect or
inadvertent residues of N-(4-
fluorophenyl)-N-(1-methylethyl)-2-[[5-
(trifluoromethyl)-1,3,4-thiadiazol-2-
yl]oxylacetamide and its metabolites
containing the 4-fluoro-N-methylethyl
benzenamine moiety hereafter referred
to as flufenacet, the proposed common
chemical name, in or on certain raw
agricultural commodities when present
therein as a result of the application of
flufenacet to field corn and soybeans as
a herbicide. Bayer Corporation
requested this tolerance under the
Federal Food, Drug and Cosmetic Act
(FFDCA), as amended by the Food
Quality Protection Act of 1996 (Pub. L.
104-170). The tolerance will expire on
April 30, 2003.

DATES: This regulation is effective
September 23, 1998. Objections and
requests for hearings must be received
by EPA on or before November 23, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300712],
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must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300712], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300712]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: James A. Tompkins, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 239,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, (703) 305-5697, e-
mail: tompkins.jim@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of June 23,1998 (63 FR
34179)(FRL-5795-1), EPA, issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a(e) announcing
the filing of a pesticide petition (PP
6F4631) for tolerance by Bayer
Corporation, 8400 Hawthorn Road, P.O.
Box 4913, Kansas City, MO 64120-0013.
This notice included a summary of the
petition prepared by Bayer Corporation,
the registrant. There were no comments

received in response to the notice of
filing.

The petition requested that 40 CFR
180.527 be amended by establishing
tolerances for inadvertent residues of
the herbicide, N-(4-fluorophenyl)-N-(1-
methylethyl)-2-[[5-(trifluoromethyl)-
1,3,4-thiadiazol-2-ylJoxy]acetamide,
flufenacet, and metabolites containing
the 4-fluoro-N-methylethyl
benzenamine moiety in or on the raw
agricultural commodities of Crop Group
15 (cereal grains), Crop Group 16
(forage, stover and hay of cereal grains),
Crop Group 17 (grass forage, and grass
hay), alfalfa forage, alfalfa hay, alfalfa
seed, clover forage, and clover hay at 0.1
parts per million (ppm) when present
therein as a result of the application of
flufenacet to field corn and soybeans.
This tolerance will expire on April 30,
2003.

I. Risk Assessment and Statutory
Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “safe.”
Section 408(b)(2)(A)(ii) defines “‘safe” to
mean that ‘““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the Final Rule
on Bifenthrin Pesticide Tolerances (62
FR 62961, November 26, 1997) (FRL-
5754-7).

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects

(the ““no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a ““safety factor”) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100 percent
or less of the RfD) is generally
considered acceptable by EPA. EPA
generally uses the RfD to evaluate the
chronic risks posed by pesticide
exposure. For shorter term risks, EPA
calculates a margin of exposure (MOE)
by dividing the estimated human
exposure into the NOEL from the
appropriate animal study. Commonly,
EPA finds MOEs lower than 100 to be
unacceptable. This hundredfold MOE is
based on the same rationale as the
hundredfold uncertainty factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure



50786 Federal Register/Vol. 63, No. 184 /Wednesday, September 23, 1998/Rules and Regulations

that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“acute,” “short-term,” “intermediate
term,” and ‘““‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
High-end exposures from all three
sources are not typically added because
of the very low probability of this
occurring in most cases, and because the
other conservative assumptions built
into the assessment assure adequate
protection of public health. However,
for cases in which high-end exposure
can reasonably be expected from
multiple sources (e.g. frequent and
widespread homeowner use in a
specific geographical area), multiple
high-end risks will be aggregated and
presented as part of the comprehensive
risk assessment/characterization. Since
the toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated

considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children. The TMRC is a *“‘worst case”
estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from Federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup

non-nursing infants was not regionally
based.

I1. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of flufenacet and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for indirect or
inadvertent residues of flufenacet and
its metabolites in certain raw
agricultural commodities at 0.1 ppm
when present therein as a result of the
application of flufenacet to field corn
and soybeans as a herbicide. EPA’s
assessment of the dietary exposures and
risks associated with establishing the
tolerance follows:

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by flufenacet are
discussed below.

1. A rat acute oral study with a LDsg
of 1,617 milligrams (mg)/kilogram (kg)
for males and 589 mg/kg for females.

2. A 84—day rat feeding study with a
No Observed Effect Level (NOEL) less
than 100 ppm (6.0 mg/kg/day) for males
and a NOEL of 100 ppm (7.2 mg/kg/day)
for females and with a Lowest Observed
Effect Level (LOEL) of 100 ppm (6.8 mg/
kg/day) for males based on suppression
of thyroxine (T4) level and a LOEL of
400 ppm (28.8 mg/kg/day) for females
based on hematology and clinical
chemistry findings.

3. A 13—-week mouse feeding study
with a NOEL of 100 ppm (18.2 mg/kg/
day for males and 24.5 mg/kg/day) for
females and a LOEL of 400 ppm (64.2
mg/kg/day for males and 91.3 mg/kg/
day) for females based on
histopathology of the liver, spleen and
thyroid.

4. A 13-week dog dietary study with
a NOEL of 50 ppm (1.70 mg/kg/day for
males and 1.67 mg/kg/day for females)
and a LOEL of 200 ppm (6.90 mg/kg/day
for males and 7.20 mg/kg/day for
females) based on evidence that the
biotransformation capacity of the liver
has been exceeded, (as indicated by
increase in LDH, liver weight, ALK and
hepatomegaly), globulin and spleen
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pigment in females, decreased T4 and
ALT values in both sexes, decreased
albumin in males, and decreased serum
glucose in females.

5. A 21-day rabbit dermal study with
the dermal irritation NOEL of 1,000 mg/
kg/day for males and females and a
Systemic NOEL of 20 mg/kg/day for
males and 150 mg/kg/day for females
and a Systemic LOEL of 150 mg/kg/day
for males and 1,000 mg/kg/day for
females based on clinical chemistry data
(decreased T4 and FT4 levels in both
sexes) and centrilobular
hepatocytomegaly in females.

6. A 1-year dog chronic feeding study
with a NOEL was 40 ppm (1.29 mg/kg/
day in males and 1.14 mg/kg/day in
females) and a LOEL of 800 ppm (27.75
mg/kg/day in males and 26.82 mg/kg/
day in females) based on increased
alkaline phosphatase, kidney, and liver
weight in both sexes, increased
cholesterol in males, decreased T2, T4
and ALT values in both sexes, and
increased incidences of microscopic
lesions in the brain, eye, kidney, spinal
cord, sciatic nerve and liver.

7. A rat chronic feeding/
carcinogenicity study with a NOEL less
than 25 ppm (1.2 mg/kg/day in males
and 1.5 mg/kg/day in females) and a
LOEL of 25 ppm (1.2 mg/kg/day in
males and 1.5 mg/kg/day in females)
based on methemoglobinemia and
multi-organ effects in blood, kidney,
spleen, heart, and uterus. Under
experimental conditions the treatment
did not alter the spontaneous tumor
profile.

8. In a mouse carcinogenicity study
the NOEL was less than 50 ppm (7.4
mg/kg/day) for males and the NOEL was
50 ppm (9.4 mg/kg/day) for females and
the LOEL was 50 ppm (7.4 mg/kg/day
for males) and the LOEL was 200 ppm
(38.4 mg/kg/day) for females based on
cataract incidence and severity. There
was no evidence of carcinogenicity for
flufenacet in this study.

9. A two-generation rat reproduction
study with a parental systemic NOEL of
20 ppm (1.4 mg/kg/day in males and 1.5
mg/kg/day in females) and a
reproductive NOEL of 20 ppm (1.3 mg/
kg/day) and a Parental Systemic LOEL
of 100 ppm (7.4 mg/kg/day in males and
8.2 mg/kg/day in females) based on
increased liver weight in F, females and
hepatocytomegaly in F; males and a
reproductive LOEL of 100 ppm (6.9 mg/
kg/day) based on increased pup death in
early lactation (including cannibalism)
for F1 litters and the same effects in both
F1 and F, pups at the high dose level of
500 ppm (37.2 mg/kg/day in F1 males
and 41.5 mg/kg/day in F1 females,
respectively).

10. A rat developmental study with a
maternal NOEL of 25 mg/kg/day and
with a maternal LOEL of 125 mg/kg/day
based on decreased body weight gain
initially and a developmental NOEL of
25 mg/kg/day and a developmental
LOEL of 125 mg/kg/day based on
decreased fetal body weight, delayed
development mainly delays in
ossification in the skull, vertebrae,
sternebrae, and appendages, and an
increase in the incidence of extra ribs.

11. A rabbit developmental study
with a maternal NOEL of 5 mg/kg/day
and a maternal LOEL of 25 mg/kg/day
based on histopathological findings in
the liver and a developmental NOEL of
25 mg/kg/day and a developmental
LOEL of 125 mg/kg/day based on
increased skeletal variations.

12. An acute rat neurotoxicity study
with a NOEL less than 75 mg/kg/day
and a LOEL of 75 mg/kg/day based on
decreased motor activity in males.

13. A rat subchronic neurotoxicity
study with a NOEL of 120 ppm (7.3 mg/
kg/day in males and 8.4 mg/kg/day in
females) and a LOEL of 600 (38.1 mg/
kg/day in males and 42.6 mg/kg/day in
females) based on microscopic lesions
in the cerebellum/medulla and spinal
cords.

14. Flufenacet was negative for
mutagenic/genotoxic effects in a Gene
mutation/In vitro assay in bacteria, a
Gene mutation/In vitro assay in chinese
hamster lung fibroblasts cells, a
Cytogenetics/In vitro assay in chinese
hamster ovary cells, a Cytogenetics/In
vivo mouse micronucleus assay, and an
In vitro unscheduled DNA synthesis
assay in primary rat hepatocytes.

15. A rat metabolism study showed
that radio-labeled flufenacet was rapidly
absorbed and metabolized by both
sexes. Urine was the major route of
excretion at all dose levels and smaller
amounts were excreted via the feces.

16. A 55—day dog study with
subcutaneous administration of
thiadone flufenacet metabolite supports
the hypothesis that limitations in
glutathione interdependent pathways
and antioxidant stress result in
metabolic lesions in the brain and heart
following flufenacet exposure.

B. Toxicological Endpoints

1. Acute toxicity. EPA has concluded
that a risk estimate is required based on
the LOEL of 75 mg/kg/day established
in the Acute Neurotoxicity Study. For
this risk assessment a Margin of
Exposure (MOE) of 900 is required
based on 10X for inter-species
extrapolation, 10X for intra-species
variation, 3X required to protect infants
and children, and 3X for the use of a
LOEL.

2. Short-and intermediate-term
toxicity. EPA has concluded that
available evidence does not indicate any
evidence of significant toxicity from
short term and intermediate term
dietary exposure.

3. Chronic toxicity. EPA has
established the RfD for flufenacet at
0.004 milligrams/kilogram/day (mg/kg/
day). This RfD is based on LOEL of 1.2
mg/kg/day in the combined chronic
toxicity/carcinogenicity study in rats
with a 300-fold safety factor to account
for inter-species extrapolation (10X),
intra-species variability (10X), lack of a
NOEL in a critical study (3X). An extra
safety factor to protect infants and
children is not needed because the
NOEL used in deriving the RfD is based
on Methemoglobinemia and multi-organ
effects (not developmental or neurotoxic
effects) in adult rats after chronic
exposure and thus are not relevant for
enhanced sensitivity to infants and
children.

4. Carcinogenicity. The Health Effects
Division RfD/Peer Review Committee
has classified flufenacet as “‘not likely”
to be carcinogenic to humans based on
the lack of carcinogenicity in rats and
mice.

C. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.527 (63 FR 17692)(FRL-5782—
9)) for the combined residues of N-(4-
fluorophenyl)-N-(1-methylethyl)-2-[[5-
(trifluoromethyl)-1,3,4-thiadiazol-2-
yl]loxylacetamide and its metabolites
containing the 4-fluoro-N-methylethyl
benzenamine moiety, in or on the raw
agricultural commodities field corn and
soybeans. There is no reasonable
expectation of residues of flufenacet or
its metabolites occurring in meat, milk,
poultry, or eggs. Risk assessments were
conducted by EPA to assess dietary
exposures from flufenacet as follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a 1 day or single exposure. An acute
dietary risk assessment was conducted
for flufenacet and its metabolites
containing the 4-fluoro-N-methylethyl
benzenamine moiety based on the LOEL
of 75.0 mg/kg/day from the acute
neurotoxicity study. The acute analysis
estimates the distribution of single-day
exposures for the overall U.S.
population and certain subgroups. The
Margin of Exposure (MOE) is a measure
of how closely the exposure comes to
the LOEL and is calculated as a ratio of
the LOEL to the exposure. The
calculated MOE for acute risk of
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flufenacet and its metabolites for the
General U.S. population was 50,000 and
for the most exposed subgroups, Infants
(< 1year old) and Children (1-6 years
old), the MOE was 37,500. These figures
are above the MOE of 900 which is the
level of concern based on interspecies
extrapolation (10X), intraspecies
variability (10X), the lack of a NOEL in
the acute neurotoxicity study (3X), and
providing additional protection to
infants and children (3X).

ii. Chronic exposure and risk. The
Reference Dose (RfD) for flufenacet is
0.0004 mg/kg/day. This value is based
on the systemic LOEL of 1.2 mg/kg/day
in the rat chronic feeding/
carcinogenicity study with a 300—fold
safety factor to account for interspecies
extrapolation (10X), intraspecies
variability (10X), and the lack of a NOEL
in the rat chronic feeding/
carcinogenicity study (3X).

A DRES chronic exposure analysis
was conducted using tolerance levels for
field corn, soybeans and rotated crops
and percent crop treated information to
estimate dietary exposure for the general
population and 22 subgroups. The
chronic analysis showed that exposures
from the tolerances in or on field corn,
soybeans and rotated crops for non-
nursing infants (the subgroup with the
highest exposure) would be 6.5% of the
Reference Dose (RfD). The exposure for
the general U.S. population would be
2.6% of the RfD.

Section 408(b)(2)(F) states that the
Agency may use data on the actual
percent of food treated for assessing
chronic dietary risk only if the Agency
can make the following findings: (a)
That the data used are reliable and
provide a valid basis to show what
percentage of the food derived from
such crop is likely to contain such
pesticide residue; (b) that the exposure
estimate does not underestimate
exposure for any significant
subpopulation group; and if data are
available on pesticide use and food
consumption in a particular area, the
exposure estimate does not understate
exposure for the population in such
area. In addition, the Agency must
provide for periodic evaluation of any
estimates used.

The Agency used percent crop treated
(PCT) information as follows. A routine
chronic dietary exposure analysis for
flufenacet was based on 16% of field
corn crop treated and 26% of the
soybean crop treated. The Agency
believes that the three conditions listed
above have been met. With respect to
Unit Il. B.1.ii.(a), EPA finds that the
(PCT) information described above for
flufenacet used on field corn is reliable
and has a valid basis. Bayer

Corporation’s flufenacet production
capacity does not exceed that needed to
treat 16% of the total corn and 26% of
the total soybean acres planted in the
United States. at the average application
rates for products containing flufenacet.
Before the petitioner can increase
production of product, permission from
the Agency must be obtained. As to Unit
11.B.1.ii.(b) and (c), regional
consumption information and
consumption information for significant
subpopulations is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
flufenacet may be applied in a particular
area.

2. From drinking water. Drinking
water estimated concentrations
(DWECS) for groundwater (parent
flufenacet and degradate thiadone) were
calculated from the monitoring data to
be 0.18 parts per billion (ppb) for acute
and 0.03 ppb for chronic concentrations.
The DWECs for surface water based on
the computer models Pesticide Root
Zone Method (PRZM) 2.3 and EXAMS
2.97.5 were calculated to be 17.0 ppb for
the acute concentration and 14.2 ppb for
chronic concentration (parent flufenacet
and degradate thiadone).

3. From non-dietary exposure. There
are no non-food uses of flufenacet
currently registered under the Federal
Insecticide, Fungicide and Rodenticide
Act, as amended. No non-dietary
exposures are expected for the general
population.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “‘available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
flufenacet has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Flufenacet is

structurally a thiadiazole. Unlike other
pesticides for which EPA has followed
a cumulative risk approach based on a
common mechanism of toxicity,
flufenacet does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that flufenacet has a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the Final Rule for Bifenthrin
Pesticide Tolerances (62 FR 62961,
November 26, 1997).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. The acute endpoint for
flufenacet and its metabolites is 75 mg/
kg/day. The acute exposure for
flufenacet and its metabolites is 0.0015
mg/kg/day for the general U.S.
population and 0.002 mg/kg/day for
children 1-6 years of age. The drinking
water level of concerns (DWLOCSs) for
acute exposure to flufenacet in drinking
water calculated for U.S. population
was 2.87 ppm and for children (1-6
years old) was 813 ppb. These figures
were calculated as follows. First, the
acceptable acute exposure flufenacet in
drinking water was obtained by
subtracting the acute dietary food
exposures from the ratio of the acute
LOEL to the acceptable MOE for
aggregate exposure. Then, the DWLOCs
were calculated by multiplying the
acceptable exposure to flufenacet in
drinking water by estimated body
weight (70 kg for adults, 10 kg for
children) and then dividing by the
estimated daily drinking water
consumption (2 I/day for adults, 1 I/day
for children). The Agency’s SCI-Grow
model estimates peak levels of
flufenacet and its metabolite thiadone in
groundwater to be 15.3 ppb. PRZM/
EXAMS estimates peak levels of
flufenacet and its metabolite thiadone in
surface water to be 17 ppb. EPA’s acute
drinking water level of concern are well
above the estimated exposures for
flufenacet in water for the U.S.
population and subgroup with highest
estimated exposure.

2. Chronic risk. The chronic endpoint
for flufenacet is 0.0004 mg/kg/body
weight(bwt)/day. Using tolerance levels
and percent crop treated, the residues in
the diet (food only) are calculated to be
0.0001 mg/kg bwt/day or 2.6% of the
RfD for the general U.S. population and
0.00023 mg/kg bwt/day or 5.8% of the
RfD for children aged 1-6. Therefore,
residues of flufenacet in drinking water
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may comprise up to 0.0039 mg/kg bwt/
day (0.0040-0.0001 mg/kg bwt/day) for
the U.S. population and 0.0038 mg/kg
bwt/day (0.0040-0.00023 mg/kg bwt/
day) for children 1-6 years old (the
highest exposed group from residues of
flufenacet in both food and water).

The drinking water level of concerns
(DWLOCs) for chronic exposure to
flufenacet in drinking water calculated
for U.S. population was 136 ppb
assuming that an adult weighs 70 kg and
consumes a maximum of 2 liters of
water per day and for children (1-6
years old) the DWLOC was 37.7 ppb
assuming that a child weighs 10 kg and
consumes a maximum of 1 liter of water
per day.

The drinking water estimated
concentration (DWECSs) for groundwater
(parent flufenacet and degradate
thiadone) calculated from the
monitoring data is 0.03 ppb for chronic
concentrations which does not exceed
DWLOC of 37.7 ppb for children (1-6
years old). The DWEC for surface water
based on the computer models PRZM
2.3 and EXAMS 2.97.5 was calculated to
be 14.2 ppb for chronic concentration
(parent flufenacet and degradate
thiadone) which does not exceed the
DWLOC of 37.7 ppb for children (1-6
years old).

EPA concludes that there is a
reasonable certainty that no harm will
result from aggregate exposure to
flufenacet residues.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children. In assessing the potential for
additional sensitivity of infants and
children to residues of flufenacet, EPA
considered data from developmental
toxicity studies in the rat and rabbit and
a two-generation reproduction study in
the rat. The developmental toxicity
studies are designed to evaluate adverse
effects on the developing organism
resulting from maternal pesticide
exposure gestation. Reproduction
studies provide information relating to
effects from exposure to the pesticide on
the reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Although there is no
indication of increased sensitivity to
young rats or rabbits following pre-and/
or post-natal exposure to flufenacet in
the standard developmental and

reproductive toxicity studies, an
additional developmental neurotoxicity
study, which is not normally required,
is needed to access the susceptibility of
the offspring in functional/neurological
development. Therefore, EPA has
required that a developmental
neurotoxicity study be conducted with
flufenacet and a three fold safety factor
for children and infants will be used in
the aggregate dietary acute and chronic
risk assessments. Although there is no
indication of additional sensitivity to
young rats or rabbits following pre-and/
or post-natal exposure to flufenacet in
the developmental and reproductive
toxicity studies; the Agency concluded
that the FQPA safety factors should not
be removed but instead reduced
because: (a) There was no assessment of
susceptibility of the offspring in
functional/neurological development
and reproductive studies, (b) there is
evidence of neurotoxicity in mice, rats,
and dogs, (c) there is concern for thyroid
hormone disruption.

I11. Other Considerations
A. Metabolism in Plants and Animals

The nature of the residue in field
corn, soybeans, rotational crops, and
livestock is adequately understood. The
residues of concern for the tolerance
expression are parent and metabolites
containing the 4-fluoro-N-methylethyl
benzenamine moiety. Based on the
results of animal metabolism studies it
is unlikely that secondary residues
would occur in animal commodities
from the use on field corn and soybeans.

B. Analytical Enforcement Methodology

An adequate analytical method, gas
chromatography/mass spectrometry
with selected ion monitoring, is
available for enforcement purposes.
Because of the long lead time from
establishing these tolerances to
publication of the enforcement
methodology in the Pesticide Analytical
Manual, Vol. I, the analytical
methodology is being made available in
the interim to anyone interested in
pesticide enforcement when requested
from: Calvin Furlow, PRRIB, IRSD
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location and telephone number:
Rm 101FF, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA
22202, (703-305-5229).

C. Endocrine Effects

EPA is required to develop a
screening program to determine whether
certain substances (including all
pesticides and inerts) “‘may have an

effect in humans that is similar to an
effect produced by a naturally occurring
estrogen, or such other effect...” The
Agency is currently working with
interested stakeholders, including other
government agencies, public interest
groups, industry and research scientists
in developing a screening and testing
program and a priority setting scheme to
implement this program. Congress has
allowed 3 years from the passage of
FQPA (August 3, 1999) to implement
this program. At that time, EPA may
require further testing of this active
ingredient and end use products for
endocrine disrupter effects. Based on
the toxicological findings for flufenacet
relating to endocrine disruption effects,
flufenacet should be considered as a
candidate for evaluation as an endocrine
disrupter when the criteria are
established.

D. Magnitude of Residues

Based on the results of animal
metabolism studies it is unlikely that
significant residues would occur in
secondary animal commodities from the
use on corn and soybeans.

Due to the following data gaps: (1)
Data regarding the stability of the
glucoside conjugate and the
malonylalanine conjugate of thiadone
and subsequent bioavailability of any
release free thiadone or thiadone
glucuronide; (2) a revised analytical
method; (3) validation of the product
chemistry enforcement analytical
methods; (4) additional rotational crop
data; (5) additional water monitoring
data; and (6) a developmental
neurotoxicity study; EPA believes it is
inappropriate to establish permanent
tolerances for the uses of flufenacet at
this time. EPA believes that the existing
data support time-limited tolerances to
April 30, 2003. The nature of the
residue in plants is adequately
understood for the purposes of these
time-limited tolerances.

E. International Residue Limits

There are no Codex Alimentarius
Commission (Codex) Maximum Residue
Levels (MRLs) for flufenacet.

F. Rotational Crop Restrictions

Tolerances for indirect or inadvertent
residues of flufenacet established by this
regulation will cover any residues in the
crops planted in treated soybean and
corn fields in accordance with the
restrictions that appear on the labeling
proposed for registration under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended.
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IV. Conclusion

Therefore, the tolerances are
established for indirect or inadvertent
residues of the herbicide, N-(4-
fluorophenyl)-N-(1-methylethyl)-2-[[5-
(trifluoromethyl)-1,3,4-thiadiazol-2-
ylloxy]acetamide and its metabolites
containing the 4-fluoro-N-methylethyl
benzenamine moiety in or on Crop
Group 15 (cereal grains), Crop Group 16
(forage, stover and hay of cereal grains),
Crop Group 17 (grass forage, and grass
hay), alfalfa forage, alfalfa hay, alfalfa
seed, clover forage, and clover hay at 0.1
ppm when present therein as a result of
the application of flufenacet to field
corn and soybeans as a herbicide. These
time-limited tolerances will expire on
April 30, 2003

V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ‘“‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by November 23,
1998, file written objections to any
aspect of this regulation and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given above (40 CFR 178.20). A
copy of the objections and/or hearing
requests filed with the Hearing Clerk
should be submitted to the OPP docket
for this rulemaking. The objections
submitted must specify the provisions
of the regulation deemed objectionable
and the grounds for the objections (40
CFR 178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the

requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VI. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300712] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

VII. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing Intergovernmental
Partnerships (58 FR 58093, October 28,
1993), EPA may not issue a regulation
that is not required by statute and that
creates a mandate upon a State, local or
tribal government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments. If
the mandate is unfunded, EPA must
provide to the Office of Management
and Budget (OMB) a description of the
extent of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local or tribal governments. The rule
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does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19,1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

In addition, since tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950) and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: September 10, 1998.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.527, by adding paragraph
(d) to read as follows:

§ 180.527 N-(4-fluorophenyl)-N-(1-
methylethyl)-2-[[5-(trifluoromethyl)-1,3,4-
thiadiazol-2-ylJoxy]acetamide; tolerances
for residues.

* * * * *

(d) Indirect or inadvertent residues.
(1) Time-limited tolerances are
established for indirect or inadvertent
residues of the herbicide, N-(4-
fluorophenyl)-N-(1-methylethyl)-2-[[5-
(trifluoromethyl)-1,3,4-thiadiazol-2-
ylloxy]acetamide and its metabolites
containing the 4-fluoro-N-methylethyl
benzenamine moiety in or on the
following raw agricultural commodities
from application of this herbicide to the
raw agricultural commodities listed in
paragraph (a)(1) of this section:

Parts Expiration/
Commodity r?q?lr Revocation

lion Date
Alfalfa, forage .............. 0.1 4/30/03
Alfalfa, hay 0.1 4/30/03
Alfalfa, seed 0.1 4/30/03

Parts | gy iration/
Commodity per Revocation
mil- Date
lion
Clover, forage ............. 0.1 4/30/03
Clover, hay .......cccc...... 0.1 4/30/03
Crop Group 15 (cereal
grains) ....ccoeeeveenenen. 0.1 4/30/03
Crop Group 16 (forage,
stover and hay of
cereal grains) ........... 0.1 4/30/03
Crop Group 17 (grass
forage, and grass
hay) ..o 0.1 4/30/03

(2) Residues in these commodities not
in excess of the established tolerance
resulting from the use described in
paragraph (d)(1) of this section
remaining after expiration of the time-
limited tolerance will not be considered
to be actionable if the herbicide is
applied during the term of and in
accordance with the provisions of the
above regulation.

[FR Doc. 98-25451 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 24

[WT Docket No. 97-82; FCC 98-176]
Installment Payment Financing for

Personal Communications Services
(PCS) Licensees

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This Order amends the
Commission’s Rules Regarding
Installment Payment Financing for
Personal Communications Services
(PCS) Licenses. In this C Block Fourth
Report and Order, the Commission
resolves its proposals in its C Block
Further Notice of Proposed Rule
Making. In so doing, the Commission
sets forth the rules that will govern
reauctions of C block spectrum
surrendered to the Commission
pursuant to the C Block Second Report
and Order and the C Block Order on
Reconsideration of the Second Report
and Order, as well as any other C block
spectrum available for reauction.
EFFECTIVE DATE: November 23, 1998.
FOR FURTHER INFORMATION CONTACT:
Audrey Bashkin at (202) 418-0660.
SUPPLEMENTARY INFORMATION: This
Fourth Report and Order, in WT Docket
No. 97-82, adopted July 27, 1998 and
released August 19, 1998, is available
for inspection and copying during
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normal business hours in the FCC
Dockets Branch, Room 230, 1919 M
Street, N.W., Washington, D.C. The
complete text may be purchased from
the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, N.W.,
Washington, D.C. 20036, (202) 857—
3800.

Synopsis of Fourth Report and Order
l. Background

A. C. Block Proceedings

1. Consistent with Congress’ mandate
to promote the participation of small
business and other “‘designated entities”
in the provision of spectrum-based
services, the Commission limited
eligibility in the initial C block auctions
to entrepreneurs and small businesses.
The C block auction concluded on May
6, 1996, and the subsequent reauction of
defaulted licenses concluded on July 16,
1996, with a total of 90 bidders winning
493 licenses. The winning bidders were
permitted to pay 90 percent of their net
bid price over the ten-year license term.

2. The Commission decided in the C
Block Second Report and Order, 62 FR
55348 (October 24, 1997) (as modified
by the C Block Order on
Reconsideration of the Second Report
and Order (*‘C Block Reconsideration
Order™), 63 FR 17111 (April 8, 1998)) to
allow each C block licensee to elect one
of four options for each of its licenses:
resumption of payments under the
licensee’s original installment payment
plan, disaggregation, amnesty, or
prepayment. The array of choices was
intended to provide limited relief to
financially troubled licensees without
harming the integrity of the auction
process. The Commission required C
block licensees to file a written election
notice, specifying whether they would
resume payments under the terms of the
original installment payment plan or
would proceed under one of the
alternative options. Included with the C
Block Second Report and Order was the
C Block Further Notice of Proposed Rule
Making (‘*“C Block Further Notice™), 62
FR 55375 (October 24, 1997), in which
the Commission sought comment on
proposed changes to the C block rules
to govern the reauction of surrendered
spectrum in the C block. The Wireless
Telecommunications Bureau (the
“Bureau”) announced by public notice
on April 17, 1998 an election date of
June 8, 1998 and a payment resumption
date for C block licensees of July 31,
1998.

B. Part 1 Proceedings

3. On December 31, 1997, the
Commission released a Third Report

and Order and Second Further Notice of
Proposed Rule Making, 63 FR 2315
(January 15, 1998), (Part 1 Third Report
and Order), which adopts general
competitive bidding rules to supplant,
wherever practicable, auction rules that
were specific to each auctionable
service or class of service. The
Commission’s purpose was to
streamline competitive bidding
regulations, eliminate unnecessary
rules, and increase the overall efficiency
and consistency of the auction process.
In the process, the Commission resolves
many of the issues that had been raised
in the C Block Further Notice.
Accordingly, future C block reauctions
will adhere to Part 1 rules, as amended,
to the extent applicable. Where the
Commission’s rules in Part 1 are not
determinative, bidders will continue to
look to Part 24 rules, as amended in this
C Block Fourth Report and Order.

I1. Licenses to be Reauctioned

A. Background

4. In the C Block Further Notice, the
Commission proposed that it reauction:
(2) all licenses representing C block
spectrum returned pursuant to the
disaggregation, prepayment, or amnesty
options; and (2) all C block licenses held
as a result of defaults. The Commission
believed that including all available
licenses in a reauction would allow it
fairly and efficiently to facilitate the
rapid provision of service to the public
and also would allow for the most
efficient aggregation of licenses.

B. Discussion

5. The Commission adopts its
proposal in the C Block Further Notice
to reauction all available C block
licenses held by the Commission.
Several commenters agree, and no
commenter disagrees, with this
proposal. The Commission’s recent
modifications to the C block payment
options in the C Block Reconsideration
Order provide no reason to deviate from
this basic approach. Any C block license
that becomes available for reauction
after the next C block reauction will be
reauctioned in a subsequent reauction
as soon as practicable.

6. Some Commenters argue that the
next reauction should include licenses
owned by entities that have filed for
bankruptcy protection. One commenter
maintains that if licenses held by C
block bankruptcy petitioners are
excluded from the next reauction, the
uncertainty surrounding the fate of
those licenses will make business
planning difficult for other C block
entities. Another commenter urges the
Commission to amend its rules in order

to be able to revoke automatically the
licenses of licensees that have declared
bankruptcy.

7. In the Part 1 Third Report and
Order, the Commission addressed the
issue of whether it can immediately
reclaim and reauction licenses held by
a licensee that declares bankruptcy. As
the Commission stated there, it is
confident of its position that the
Commission can reclaim licenses
quickly since the Commission
conditions licenses upon payment and
requires automatic cancellation in the
event of nonpayment. Nevertheless,
until controlling precedent is
established by the courts, or legislation
addressing conflicting rights is enacted,
a delay in the reauction of licenses in
bankruptcy litigation may occur. The
pendency of bankruptcy proceedings
involving certain C block licenses makes
it impossible for the Commission to
resolve at this time whether those
licenses will be available in the next C
block reauction. The Commission does
not intend, however, to delay a
reauction of other available C block
licenses because of such litigation. Such
a delay easily could become the first in
an interminable series of delays,
undermining the Commission’s primary
goal of getting licenses into the hands of
parties that will provide service to the
public and competition in the market.
For this reason, the Commission
believes that the public will realize a
greater benefit if the Commission
auctions all available C block spectrum
as soon as practicable than the public
will realize if the Commission
postpones a reauction until it has
resolved all issues connected with every
bankruptcy proceeding. Licenses made
available in any bankruptcy proceeding
will be included in the next appropriate
reauction.

I11. Eligibility for Participation

A. Background

8. In the C Block Second Report and
Order, the Commission decided that the
public interest considerations mandated
by Section 309(j) of the
Communications Act, 47 U.S.C. 309(j),
would be furthered by applying to a C
block reauction the same eligibility
rules that had been used for the original
C block auction. The Commission,
therefore, deemed eligible to participate
in a C block reauction: (1) all applicants
qualifying, as of the start of the
reauction, as entrepreneurs under the
Commission’s rules; and (2) all entities
that had filed a short-form application
(FCC Form 175) to participate in, and
had been eligible to participate in, the
original C block auction. Accordingly,
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the Commission decided that all entities
that had participated in the original C
block auction would be eligible to
participate in the next reauction;
however, the Commission prohibited C
block licensees that return spectrum
pursuant to the disaggregation or
prepayment options from reacquiring
their returned spectrum for a period of
two years from the start date of the next
C block reauction. This prohibition
extended to qualifying members of the
licensee’s control group, and their
affiliates.

9. In the C Block Further Notice, the
Commission sought comment on
whether it should restrict participation
in the C block reauction to entities that
have not defaulted on any payments
owed the Commission. The Commission
asked for comment on possible
alternatives to excluding defaulters from
participation in a reauction. One
possibility was for the Commission to
have an expedited hearing on a winning
defaulter’s financial qualifications,
allowing the defaulter to attempt to
rebut a presumption that it is not
financially qualified. Another idea was
for the Commission to require defaulters
to submit either more detailed financial
information at the application stage or a
larger upfront payment. The
Commission observed that C block
licensees would not be in default simply
by virtue of having elected the
alternative payment options established
in the C Block Second Report and
Order.

10. In the C Block Reconsideration
Order, the Commission modified the
alternative payment options to, inter
alia, divide the amnesty option into two
categories: ‘“pure amnesty’’ and
“‘amnesty/prepayment.” The
Commission decided that, while
licensees returning spectrum pursuant
to the ““pure amnesty’’ option would not
be prohibited from reacquiring their
returned spectrum, licensees returning
spectrum pursuant to the *“‘amnesty/
prepayment’” option would have to
forgo, for a period of two years from the
start date of next C block reauction,
eligibility to reacquire their spectrum.
This prohibition extends to qualifying
members of a licensee’s control group,
and their affiliates. In addition, the
Commission retained the two-year
prohibition on the reacquisition of
spectrum returned pursuant to the
disaggregation or prepayment options
established in the C Block Second
Report and Order. The Commission also
responded to petitions for
reconsideration of the C Block Second
Report and Order which disagreed with
a comment filed in response to the C
Block Further Notice, asking that the

Commission open eligibility for a
reauction to “all qualified bidders.” The
Commission disagreed with that
proposal, affirming its ruling in the C
Block Second Report and Order to limit
eligibility for participation in C block
reauctions to applicants meeting the
Commission’s definition of
entrepreneur.

B. Discussion

11. The Commission retains the C
block eligibility parameters established
in the C Block Second Report and
Order. The following entities will be
eligible for C block reauctions: (1)
entities that filed an FCC Form 175
short-form application for, and were
eligible for, the original C block auction
and (2) entities qualifying as
entrepreneurs under Section 24.709 of
the Commission’s rules, as of the
deadline for the filing of short-form
applications for the reauction. While,
under these rules, entities that
participated in the original C block
reauction will be eligible for C block
reauctions, the Commission retains the
eligibility restriction established in the
C Block Second Report and Order, as
modified in the C Block Reconsideration
Order, for licensees that surrender
licenses pursuant to the disaggregation,
prepayment, and/or ‘‘amnesty/
prepayment’ options. Such licensees
will be ineligible to reacquire their
surrendered licenses through reauction
or by any other means for a period of
two years from the start date of the next
C block reauction.

12. The Commission’s decision in the
C Block Second Report and Order to
impose a two-year bar on the eligibility
of licensees to reacquire licenses they
return pursuant to the disaggregation
and prepayment options sparked
comment. A commenter wants all
licensees to be permitted to participate
in a reauction, regardless of their
election of an alternative payment
option. Another commenter, on the
other hand, urges the Commission to bar
licensees electing the amnesty option
from bidding on their surrendered
spectrum in a reauction. The
Commission dealt with both of these
requests in the C Block Reconsideration
Order. As the Commission stated there,
it believes that the modified approach
the Commission adopted in that order
addresses the concerns of both of these
parties. Therefore, the Commission
affirms the decision it made in that
order. Another commenter asks that the
qualifications of licensees electing any
of the alternative payment options be
subjected to a higher level of scrutiny
regarding their financial qualification to
deal with the requirements of additional

licenses. The Commission believes that
a higher level of scrutiny is not
warranted. As noted above, C block
licensees that have elected alternative
payment options are not defaulters.
Moreover, all applicants for C block
reauctions will be required to pay a
substantial upfront payment, which
should help ensure that only serious,
qualified bidders participate.

13. Because the Commission is not
planning to include C block licenses
that remain involved in bankruptcy
proceedings in the next C block
reauction, there likely will be more than
one reauction for C block. Accordingly,
the Commission must evaluate whether
to allow applicants for and participants
in the original C block auction to remain
eligible to participate in all future C
block reauctions, regardless of whether
they still qualify as entrepreneurs under
the Commission’s rules at the deadline
for filing a short-form application.
While the Commission believes that
flexibility in this regard is appropriate,
it also believes that fairness to other
future bidders prevents its providing an
open eligibility standard indefinitely.
Consequently, in order to be eligible for
any C block reauction that begins more
than two years from the start date of the
next C block reauction, an applicant
must qualify as an entrepreneur under
the Commission’s rules at the time of
filing its short-form application.

14. Several parties commented on the
eligibility rules established in C Block
Second Report and Order, with most
commenters supporting the
Commission’s decision. As mentioned,
however, one commenter urges the
Commission not to limit a reauction just
to entrepreneurs but rather to allow “all
qualified bidders” to participate. That
commenter argues that a restricted
auction skews the marketplace and that
the increasing level of competition in
the wireless arena makes it less likely
that small business entrepreneurs can
survive. According to the commenter,
the Commission could enable small
businesses to bid competitively by
providing them bidding credits and
permitting them to partition and
disaggregate 30 MHz licenses after the
auction. No other commenter supports
these views, and several parties oppose
them. As stated, the Commission
recently denied this request in the C
Block Reconsideration Order, and the
record in this proceeding provides the
Commission with no basis to alter its
decision.

15. The Commission’s FCC Form 175
short-form application for all auctions
requires applicants to certify that they
are not in default on any Commission
licenses and that they are not
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delinquent on any non-tax debt owed to
any Federal agency. The Commission
believes that, in order to preserve the
integrity of C block reauctions and to
support its ongoing effort to streamline
the licensing process, it is necessary to
limit participation in C block reauctions
to entities that can make the
certification. Consequently, to be
eligible to participate in any future C
block reauction, an applicant must
certify on its short-form application that
it is not in default on any Commission
licenses and not delinquent on any non-
tax debt owed to any Federal agency. At
the same time, the Commission believes
that past business misfortunes do not
inevitably preclude an entity from being
able to meet its present and future
responsibilities as a Commission
licensee. Therefore, the Commission
will allow ‘“‘former defaulters,” i.e.,
applicants that have defaulted or been
delinquent in the past, but have since
paid all of their outstanding non-
Internal Revenue Service Federal debts
and all associated charges or penalties,
to be eligible to participate in C block
reauctions, provided that they are
otherwise qualified.

IV. Application of General Auction
Rules to C Block

A. Background

16. The Commission tentatively
concluded in the C Block Further Notice
that the next reauction will be
conducted in conformity with the
general competitive bidding rules in
Part 1, Subpart Q, of the Commission’s
rules, as revised, consistent with other
auctions for wireless services. The
Commission also proposed to use Part
24 rules to the extent they do not
conflict with the Commission’s Part 1
rules or with rules specifically adopted
or proposed in the C Block Second
Report and Order and C Block Further
Notice. The Commission sought
comment on the application of Part 1
rules to the following aspects of the C
block reauction: competitive bidding
mechanisms; bidding application and
certification procedures and prohibition
of collusion; submission of upfront
payment, down payment and filing of
long-form applications; procedures for
filing long-form applications; and
procedures regarding license grant,
denial, and default.

17. Subsequently, in the Part 1 Third
Report and Order, the Commission
adopted general competitive bidding
rules that apply to each auctionable
service or class of service, including the
C block of broadband personal
communications services. In that order,
the Commission addressed, and in some

cases completely or partly resolved, the
issues raised in the C Block Further
Notice, except for the two issues
discussed above in this C Block Fourth
Report and Order, i.e., licenses to be
reauctioned and eligibility for
participation in C block reauctions. The
Commission also clarified that specific
auction procedures not established by
its rules will be established by the
Bureau in advance of each auction,
pursuant to public notice and comment.
However, the Commission received
sufficient comment in response to the C
Block Further Notice to make further
comment unnecessary for many of the C
block reauction procedures.
Consequently, in the remainder of this
C Block Fourth Report and Order, the
Commission reviews the issues raised in
the C Block Further Notice and
addressed in the Part 1 Third Report
and Order. Where necessary, the
Commission clarifies the effect of the
Part 1 Third Report and Order on the
rules for future C block reauctions. In
cases where C block auction rules are
the same as or parallel to F block
auction rules, the Commission also
clarifies the effect of the Part 1 Third
Report and Order on the rules for F
block reauctions.

B. Discussion
1. Competitive Bidding Design

18. The Commission tentatively
concluded in the C Block Further Notice
that it would award all licenses and
spectrum in the C block reauction by
means of a simultaneous multiple-round
electronic auction. This type of auction
would facilitate any aggregation
strategies of bidders and provide the
most information about license values
during the auction. The Commission
further tentatively concluded that
telephonic bidding (instead of electronic
bidding) should be permitted only in
exceptional circumstances, and that
those circumstances would be
determined by the Bureau in each
instance. This tentative conclusion was
prompted by the Commission’s desire to
conduct the reauction quickly, as well
as by recent improvements in its
electronic bidding software. In the Part
1 Third Report and Order, the
Commission clarified that the Bureau,
consistent with its existing delegated
authority, would seek comment in
advance of each auction on auction-
specific issues, including the
competitive bidding design of the
auction. The Commission notes, as
previously mentioned, that there likely
will be more than one C block reauction.

19. Even though the Bureau normally
would determine the bidding design of

an auction, because no commenter
opposed the proposal for a simultaneous
multiple-round auction, the
Commission believes that the
simultaneous multiple-round design is
appropriate for the next C block
reauction. If, however, in preparing for
a C block reauction, the Bureau
determines that another design might be
warranted, it remains within the
Bureau’s authority to seek comment on,
and to modify, the competitive bidding
design of the reauction. The
Commission received two comments
addressing the subject of telephonic
bidding, with one party supporting the
proposal that telephonic bidding be
permitted only in exceptional
circumstances and the other party
asking that telephonic bidding remain
an option. The Commission has
decided, on further consideration, to
permit the use of telephonic bidding as
an alternative to electronic bidding in
the next C block reauction. In the recent
local multipoint distribution service
(LMDS) auction (Auction No. 17),
telephonic bidding was a viable option;
and telephonic bidding is being made
available to bidders in the upcoming
Phase 1l 220 MHz service auction
(Auction No. 18). The Commission
believes that allowing parties to use
either electronic or telephonic bidding,
as their circumstances dictate, will
promote auction participation by as
many qualified applicants as possible
and is not inconsistent with the
Commission decision to require that,
beginning January 1, 1999, all short and
long-form applications for auctionable
services be filed electronically.

2. Activity Rules

20. In the C Block Further Notice, the
Commission tentatively concluded that
a reauction should be conducted in
three stages, as the Commission has
done in other simultaneous multiple-
round auctions. The Commission
proposed to use high activity
requirements in C block reauctions,
with bidders required to be more active
in each subsequent stage than they had
been in the last. These activity levels
would be similar to those used in other
auctions, such as requiring bidders to be
active on eighty percent of their eligible
licenses in Stage |, ninety percent in
Stage Il, and ninety-eight percent in
Stage Ill. The Commission also
proposed requiring the Bureau to use its
delegated authority to schedule bidding
rounds aggressively, to move quickly
into the next stage of the auction when
bidding activity falls, and to use higher
minimum bid increments for very active
licenses. In the Part 1 Third Report and
Order, the Commission directed the
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Bureau to seek comment prior to the
start of each auction on activity
requirements for each stage of the
auction and activity rule waivers.

21. The Commission believes that the
proposal to conduct reauctions in three
stages is reasonable for the next C block
reauction, particularly in the absence of
opposing comment and in light of the
general interest in beginning the
reauction as soon as possible. The
Bureau normally would determine this
structure, however; and it remains
within the Bureau’s discretion to
deviate from the proposed three-stage
structure if, after appropriate notice and
comment, it determines that a different
structure would better serve the public
interest. Given that the C Block Further
Notice mentioned the eighty, ninety,
and ninety-eight percent activity levels
as an example, the Commission
continues to delegate to the Bureau
determination of the specific activity
levels to employ for each C block
reauction. As proposed, the Bureau will
use its delegated authority to schedule
bidding rounds aggressively, move
quickly into the next stage of the
auction when bidding activity falls, and
use higher minimum bid increments for
very active licenses.

3. Reserve Price, Minimum Opening
Bid, and Minimum Bid Increments

22. The Balanced Budget Act of 1997
requires the Commission to prescribe
methods by which a reasonable reserve
price will be required or a minimum
opening bid established, unless the
Commission determines that neither is
in the public interest. In the C Block
Further Notice, the Commission stated
that, in the C block reauction,
employing a minimum opening bid
would help make certain that the public
is fairly compensated, the auction is
expedited, and the Commission is able
to make adjustments based on the
competitiveness of the auction. The
Commission sought comment on its
proposal to use a minimum opening bid
for a reauction, as well as on which
methodology to employ and factors to
consider in establishing minimum
opening bids. The Commission
proposed minimum opening bids for
each market equal to ten percent of the
corresponding net high bid for the
market in the original C block auction.
The Commission asked commenters to
explain whether this proposal would be
reasonable or would result in a
substantial number of unsold licenses.
The Commission asked further whether
the amount of the minimum opening
bid should be capped and whether the
Commission should establish a different
amount.

23. After requesting comment on
minimum opening bids in the C Block
Further Notice, the Commission
clarified in the Part 1 Third Report and
Order that the Bureau has the authority
to seek comment on minimum opening
bids and reserve prices and to establish
such mechanisms for each auction,
consistent with the Bureau’s role in
managing the auction process and
setting valuations for other purposes.
The Commission instructed the Bureau
to consider such factors as the amount
of spectrum being auctioned, levels of
incumbency, the availability of
technology to provide service, the size
of the geographic service areas, issues of
interference with other spectrum bands,
and any other relevant factors that could
reasonably affect valuation of the
spectrum being auctioned.

24. For the next C block reauction, the
Commission believes that the proposal
of a minimum opening bid for each
market equal to ten percent of the
corresponding net high bid for the
market in the original C block auction
is appropriate. Because the Commission
has already sought and received
comment on this issue, and because
there is a strong public interest in
beginning the next C block reauction as
soon as possible, the Bureau will not
seek further comment on a specific
amount for a minimum opening bid for
the next reauction. Instead, the specific
amount of the minimum opening bid for
each market will be listed in a public
notice to be released by the Bureau in
advance of the next C block reauction.
The Bureau may exercise its discretion
to set forth a minimum opening bid
smaller than ten percent if, based upon
further evaluation, the Bureau believes
that a smaller amount is warranted.

4. Electronic Filing

25. In the C Block Further Notice, the
Commission sought comment on its
tentative conclusion to require
electronic filing of all short-form
applications in a reauction. The
Commission believed that electronic
filing of applications would serve the
best interests of auction participants and
members of the public monitoring a
reauction. Commission policies have
consistently encouraged electronic
filing. In the Part 1 Third Report and
Order, the Commission pointed out that
electronic filing helps ensure the
accuracy and completeness of
applications prior to submission, and
the Commission required electronic
filing of all short-form and long-form
applications by January 1, 1999, unless
operationally infeasible. More recently,
the Commission proposed mandatory
electronic filing of applications for all

wireless services, whether auctionable
or non-auctionable. Accordingly, the
Commission will require electronic
filing of both short-form and long-form
applications for C block reauctions.

5. Upfront Payment

26. In accordance with §1.2106 of the
Commission’s rules, 47 CFR 1.2106,
which requires submission of an upfront
payment as a prerequisite to
participation in spectrum auctions, the
Commission proposed in the C Block
Further Notice to set an upfront
payment for the next C block reauction
at $.06 per MHz per pop. The
Commission determined that this
amount was appropriate to further its
goal of allowing only serious, qualified
applicants to participate in a reauction.
The Commission noted that it had
adopted the same upfront payment for
its most recent broadband PCS auction,
the D, E, and F block auction. The
Commission explained that, in the
Competitive Bidding Second Report and
Order, 59 FR 22980 (May 4, 1994), it
had indicated that the upfront payment
should be set using a formula based
upon the amount of spectrum and
population (“‘pops’) covered by the
license(s) for which the parties intend to
bid. It had also concluded that the best
approach would be to determine the
amount of the upfront payment on an
auction-by-auction basis. In the C Block
Further Notice, the Commission sought
comment on its $.06 per MHz per pop
proposal, as well as on alternative
methods of establishing an upfront
payment and, in particular, on how the
Commission may estimate the present
market value of the spectrum to be
auctioned. Subsequently, in the Part 1
Third Report and Order, the
Commission affirmed its reasoning in
the Competitive Bidding Second Report
and Order, stating the Commission’s
belief that it should maintain the
current competitive bidding rules,
which allow the amount of the upfront
payment and the terms under which it
is assessed to be determined on an
auction-by-auction basis.

27. Deciding the amount and terms of
the upfront payment amount on an
auction-by-auction basis pursuant to the
Part 1 rule is consistent with past
auction procedure. The Bureau
normally establishes the upfront
payment after public notice and
comment. The Commission, therefore,
finds that specific provisions contained
in Part 24 of the its rules addressing the
upfront payment amount for C block
(and F block) auctions are unnecessary.
Accordingly, and consistent with its
ongoing streamlining effort, the
Commission removes those Part 24
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provisions as of the effective date of this
order.

28. There is support among the
commenters for setting the upfront
payment amount at the proposed $.06
per MHz per pop, and the Commission
believes that in the next C block
reauction the upfront payment should
be no higher than this amount. The
Bureau may establish a lower upfront
payment if it deems a lower amount to
be reasonable. Because the Commission
has already sought and received
comment on this issue, and because
there is a strong public interest in
beginning the next C block reauction as
soon as possible, there is no need for the
Bureau to seek further comment on the
upfront payment amount for the next
reauction. Instead, the specific upfront
payment amount for each market will be
listed in a public notice to be released
by the Bureau in advance of the next C
block reauction.

29. While the Commission has
decided not to prohibit “former
defaulters” from participating in C block
reauctions, it believes that the integrity
of the auctions program and the
licensing process dictates requiring a
more stringent financial showing from
applicants with a poor Federal financial
track record. Consequently, the
Commission amends its rules to require
that the upfront payment amount for
“former defaulters” be fifty percent
more than the normal amount set by the
Bureau for any given license ina C
block reauction. So that the Bureau may
implement this rule, the Commission
will require applicants to make an
additional certification on their short-
form applications revealing whether
they have ever been in default on any
Commission licenses or have ever been
delinquent on any non-tax debt owed to
any Federal agency. The Commission’s
policy here is analogous to the
Congressional policy reflected in the
Debt Collection Improvement Act,
which bars delinquent Federal debtors
from obtaining Federal loans, loan
insurance, or guarantees.

6. Down Payment and Full Payment

30. The Commission tentatively
concluded in the C Block Further Notice
that each winning bidder should be
required to tender a down payment
sufficient to bring its total amount on
deposit with the Commission up to
twenty percent of its winning bid within
ten business days after issuance of a
public notice announcing the winning
bidder for the license. The Commission
also proposed to require a winning
bidder to file an FCC Form 600 long-
form application (since renumbered
FCC Form 601) with a timely down

payment, pursuant to Section 1.2107 of
the Commission’s rules, 47 CFR 1.2107.
Upon review of the long-form
applications and receipt of the down
payments, the Commission would
announce the applications that were
accepted for filing, triggering the filing
window for petitions to deny. If any or
all petitions to deny were dismissed or
denied, a public notice announcing that
the Commission was prepared to grant
the license conditioned upon final and
full payment would be issued. The
winning bidder would then have ten
days following release of that public
notice to submit the balance of its
winning bid in order to be awarded its
license(s). The C Block Further Notice
proposed having a period of fifteen
days, following the issuance of the
public notice announcing that an
application had been accepted for filing,
in which to file petitions to deny.

31. The Part 1 Third Report and Order
adopted a standard down payment of
twenty percent of an applicant’s high
bids, which is similar to the proposal in
the C Block Further Notice. It also
amended Sections 1.2109(a) of the
Commission’s rules, 47 CFR 1.2109(a),
to permit auction winners to make their
final payments within ten business days
after the designated deadline, provided
that they also pay a late fee equal to five
percent of the amount due. In
accordance with the 1997 Balanced
Budget Act, the Part 1 Third Report and
Order amended §81.2108(b) and (c), 47
CFR 1.2108(b), (c), to prohibit the
Commission from granting a license
earlier than seven days following
issuance of the public notice
announcing the application is accepted
for filing. Additionally, the Part 1 Third
Report and Order established that the
filing periods for petitions to deny,
oppositions, and replies are to be no
shorter than five days.

32. The conclusions the Commission
reached in the Part 1 Third Report and
Order do not conflict with its proposals
in the C Block Further Notice.
Accordingly, the Commission will apply
the Part 1 rules, as amended. The
Bureau will announce by public notice
the deadline for petitions to deny. As
discussed in the Part 1 Third Report and
Order, in order to preserve the integrity
of the auction process, it is important to
use an indicator of potential licensees’
financial capability to attract capital to
build out and operate systems. The
Commission believes that the use of one
substantial down payment is a
necessary tool to gauge an applicant’s
financial viability, its seriousness in
building its system, and the likelihood
of default. For these reasons, the
Commission repeals the Part 24 C block

rules on down payment and full
payment. Pursuant to the same
rationale, the Commission also repeals
the Part 24 F block rules on down
payment and full payment.

7. Amendments and Modifications of
Applications

33. In the C Block Further Notice, the
Commission proposed to allow
applicants to amend or modify their
short-form applications at any time
before or during the auction, pursuant to
Section 1.2105 of the Commission’s
rules, 47 CFR 1.2105. In the Part 1 Third
Report and Order, the Commission
created a uniform definition of minor
and major amendments to an applicant’s
short-form application (FCC Form 175).
The Commission also amended Section
1.2105 of the Commission’s rules so that
it would mirror the Part 24 rule,
§24.822, 47 CFR 24.822, and allow
applicants, after the short-form filing
deadline, to make minor amendments to
their short-form applications both prior
to and during the auction. The
amendment to § 1.2105 of the
Commission’s rules has rendered
§24.822 unnecessary. Accordingly, the
Commission repeals § 24.822 of the
rules.

34. The Commission also proposed in
the C Block Further Notice to create an
exception to the general rule prohibiting
major amendments and permit short-
form amendments to reflect the
departure of a consortium member. In
the Part 1 Third Report and Order, the
Commission determined that, under
Part 1 of its rules, major amendments to
the short-form include changes in
license areas, ownership changes
constituting a change in control, and the
addition of members to a bidding
consortium. Minor amendments
include, inter alia, any amendment not
identified as major. The Commission
did not identify the deletion of members
to a bidding consortium as a major
amendment. Consequently, such a
change would be a minor amendment
under the Part 1 rules, as amended, and
permitted after the short-form filing
deadline. Accordingly, the
Commission’s proposal in the C Block
Further Notice to allow short-form
amendments reflecting the departure of
a consortium member is no longer
necessary.

8. Bid Withdrawal, Default, and
Disqualification

35. The Commission tentatively
concluded in the C Block Further Notice
that the withdrawal, default, and
disqualification rules for a reauction
should be based upon the procedures
established in the Commission’s general
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competitive bidding rules. In the Part 1
Third Report and Order, the
Commission recognized that bidders
sometimes improperly withdraw bids
(e.g., to delay the close of an auction for
strategic purposes), and the Commission
suggested that the Bureau exercise its
discretion to prevent such abuses of the
auction process. The Commission is
considering limiting the number of
rounds in which bids may be
withdrawn, thereby preventing any
entities that violate the Commission’s
withdrawal procedures from continuing
to bid on that particular market. The
Bureau has announced that, in the
upcoming Phase Il 220 MHz service
auction (Auction No. 18), it will limit
the number of rounds in which bids
may be withdrawn, and it has proposed
such a limitation for the upcoming 156—
162 MHz VHF public coast station
spectrum auction. Similarly, the Bureau
will seek comment in advance of the
next C block reauction on limiting the
number of rounds in that reauction in
which bids may be withdrawn.

36. For bids submitted in error, the
Commission proposed in the C Block
Further Notice to follow the guidelines
it had developed to provide relief from
the bid withdrawal payment
requirements under certain
circumstances. In the Part 1 Third
Report and Order, the Commission
decided that when a winning bidder or
licensee defaults, and its license has yet
to be reauctioned, the Commission will
assess an initial default payment of at
least three percent, but not exceeding
twenty percent, of the defaulted bid
amount. Once the license has been
reauctioned, when the total default
payment can be determined, the
Commission will either assess the
balance of the remaining default
payment or refund any amounts due. As
a result of ““click box bidding” and other
mechanisms employed to reduce
erroneous bids, the Commission
concluded that a decreased bid
withdrawal payment rule, meant to
provide some bidders relief from full
application of bid withdrawal
payments, is not necessary. The
Commission directs the Bureau to
follow the Part 1 rule on bid
withdrawal, default, and
disqualification, §1.2104(g), 47 CFR
1.2104(g), to the extent applicable.

9. Anti-Collusion Rules

37. The Commission proposed in the
C Block Further Notice to apply the anti-
collusion rules enumerated in the
Competitive Bidding Second Report and
Order. In the Part 1 Third Report and
Order, the Commission created an
exception to its general anti-collusion

rules. Under this exception, a non-
controlling attributable interest holder
in an applicant may obtain an
ownership interest in, or enter into a
consortium arrangement with, another
applicant for a license in the same
geographic area, provided that the
original applicant has withdrawn from
the auction, is no longer placing bids,
and has no further eligibility. The
exception provides flexibility for non-
controlling investors to invest in other
auction applicants if their original
applicant fails to complete the auction.
38. Although one commenter to the C
Block Further Notice raised the issue of
creating a ‘“‘safe harbor” for discussions
of non-auction related business matters
between applicants in the same license
area, the Commission determined in the
Part 1 Third Report and Order that there
was no need to create a ‘““safe harbor.”
Section 1.2105(c) of the Commission’s
rules, 47 CFR 1.2105(c), places
significant limitations on applicants
seeking business opportunities in
geographic license areas where they
plan to bid. The Commission concluded
that interpretations of the anti-collusion
rules provided by the Bureau instruct
the public as to permissible non-auction
discussions, obviating the need for a
““safe harbor” in the auction process.
39. As the Commission noted in the
Third Report and Order, however,
auction applicants should be aware that
communications concerning, but not
limited to, issues such as management,
resale, roaming, interconnection,
partitioning and disaggregation may all
raise impermissible subject matter for
discussion because they may convey
pricing information and bidding
strategy. Because auction applicants
should avoid all communication with
each other that will likely affect bids or
bidding strategies, the Commission
believes that individual applicants, and
not the Commission, are in the best
position to determine in the first
instance which communications are
permissible and which are not. Bidders
should familiarize themselves with
Commission rules and rule
interpretations regarding unauthorized
communications in auction
proceedings, and they should report any
such communications to the Bureau. As
always, the Commission retains the
right to investigate possible instances of
collusion or to refer any allegations of
collusion to the United States
Department of Justice for investigation.

10. Bidding Credits

40. The original C block auction
offered winning bidders qualifying as a
small business or a consortium of small
businesses a bidding credit of twenty-

five percent of winning bids. The
Commission’s rules defined a small
business as ‘‘an entity that, together
with its affiliates and persons or entities
that hold interest in such entity and
their affiliates, has average annual gross
revenues that are not more than forty
million dollars for the preceding three
years.” Subsequent to that auction, the
Commission amended its rules to define
also a very small business inthe Cor F
blocks as ““‘an entity that, together with
its affiliates and persons or entities that
hold interest in such entity and their
affiliates, has average annual gross
revenues that are not more than fifteen
million dollars for the preceding three
years.” The Commission proposed in
the C Block Further Notice to have two
tiers of bidding credits for the next C
block reauction, a twenty-five percent
bidding credit for small businesses and
a thirty-five percent bidding credit for
very small businesses.

41. In order to provide continuity and
certainty for auction participants, the
Commission adopted a schedule of
bidding credits in the Part 1 Third
Report and Order to be used in future
auctions for all services. The schedule
sets the bidding credit percentage
according to the average annual gross
revenues of the designated entity.
Applying the Part 1 schedule to the
gross revenue thresholds for small and
very small businesses under its rules for
C and F block auctions, the Commission
concludes that a small business will
receive a fifteen percent bidding credit,
and a very small business will receive
a bidding credit of twenty-five percent.
The Commission recognizes that the
amount of bidding credits differs from
its proposal in the C Block Further
Notice; however, use of the Part 1
schedule benefits potential bidders by
providing them with certainty about the
size of available bidding credits well in
advance of C block reauctions. The
Commission will amend §8§24.712 and
24.717 of its rules, 47 CFR 24.712,
24.717, to reflect its application of the
Part 1 bidding credits schedule to C and
F block reauctions.

42. Eligibility for bidding credits will
be determined at the deadline for filing
short-form applications. Thus, if an
entity no longer qualifies as a small
business as of the deadline for filing
short-form applications, but is eligible
to participate in the next C block
reauction because it was eligible to
participate in the original C block
auction, it will not be eligible for
bidding credits. Because of the complex
issues involved in the original C block
auction, the Commission is willing to
allow former C block auction
participants and eligible applicants to
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participate in the next reauction (and in
reauctions for the ensuing two years).
However, the Commission does not feel
that it is in the best interests of the
public and, in particular, of competing
small business bidders and licensees to
provide a discount to applicants that no
longer meet the small business size
standards.

43. The Commission reminds
applicants that, under §1.2111(d) of its
rules, as amended, 47 CFR 1.2111(d), C
block licensees that utilize a bidding
credit, and during their initial license
term seek to make a change in the
ownership or control of a license that
would result in the license’s being
owned or controlled by an entity that
does not meet the eligibility criteria for
a bidding credit, or that is eligible for a
lower bidding credit, will have to
reimburse the U.S. Government for a
percentage of the amount of the bidding
credit. This percentage, in some
circumstances, will be as high as the full
amount of the bidding credit plus
interest.

11. Installment Payment Program

44. The Commission tentatively
concluded in the C Block Further Notice
that it would not provide an installment
payment program in the next reauction.
Subsequently, in the Part 1 Third Report
and Order, the Commission suspended
the installment payment program for the
immediate future.

45. The Commission will apply its
decision in the Part 1 Third Report and
Order and not offer installment
payments in the next reauction. It is the
Commission’s responsibility to balance
the competing goals in Section 309(j)
that require, inter alia, that it promote
the development and rapid deployment
of new spectrum-based services, while
ensuring that designated entities are
given an opportunity to participate in
the provision of such services. The
Commission recognizes that
conditioning receipt of a license upon
payment requires greater financial
resources. However, many C block
licensees have requested relief from
their installment payment obligations
and three have sought bankruptcy
protection. The objective of Section
309(j) to speed service to the public
cannot be achieved when licenses are
held in abeyance in bankruptcy court.
Other financing alternatives, such as the
provision of bidding credits, will help to
ensure meaningful small business
participation.

V1. Procedural Matters and Ordering
Clauses

A. Final Regulatory Flexibility Analysis

46. The Final Regulatory Flexibility
analysis, pursuant to the Regulatory
Flexibility Act, see 5 U.S.C. 604, is
attached.

B. Paperwork Reduction Act Analysis

47. This Order contains a modified
information collection that was
submitted to the Office of Management
and Budget requesting clearance under
the Paperwork Reduction Act of 1995.

C. Ordering Clauses

48. Accordingly, it is ordered that,
pursuant to Sections 4(i), 5(b), 5(c)(2),
303(r), and 309(j) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i), 155(b),
156(c)(1), 303(r), and 309(j), this Fourth
Report and Order is hereby adopted,
and 88 1.2105, 24.703, 24.704, 24.705,
24.706, 24.707, 24.709, 24.711, 24.712,
24.716, 24.717, 24.822 of the
Commission’s rules, 47 CFR 1.2105,
24.703, 24.704, 24.705, 24.706, 24.707,
24.709, 24.711, 24.712, 24.716, 24.717,
24.822, are amended as set forth in the
rule changes, effective November 23,
1998.

49. It is further ordered that the
Commission’s Office of Public Affairs,
Reference Operations Division, shall
send a copy of this Fourth Report and
Order, including the Final Regulatory
Flexibility Analysis, to the Chief
Counsel for Advocacy of the Small
Business Administration.

50. It is further ordered that, pursuant
to 47 U.S.C. 155(c) and 47 CFR 0.331,
the Chief of the Wireless
Telecommunications Bureau is granted
delegated authority to prescribe and set
forth procedures for the implementation
of the provisions adopted herein.

Paperwork Reduction Act

Notice of Public Information
Collections Submitted to the Office of
Management and Budget for Emergency
Review and Approval
SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. An agency may not
conduct or sponsor a collection of
information unless it displays a
currently valid control number. No
person shall be subject to any penalty
for failing to comply with a collection

of information subject to the Paperwork
Reduction Act (PRA) that does not
display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.

Please Note: The Commission is seeking
emergency approval for these information
collections by October 9, 1998, under the
provisions of 5 CFR 1320.13.

DATES: Written comments should be
submitted on or before October 7, 1998.
If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all comments to Judy
Boley, Federal Communications
Commission, Room 234, 1919 M St.,
N.W., Washington, DC 20554, or via
internet to jboley@fcc.gov, and Timothy
Fain, OMB Desk Officer, 10236 NEOB
725 17th Street, N.W., Washington, DC
20503 or fain__t@al.eop.gov.

FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections, contact Judy
Boley at 202—-418-0214 or via internet at
jboley@fcc.gov.

SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-0801.

Title: Amendment of the
Commission’s Rules Regarding
Installment Payment Financing for
Personal Communications Services
(PCS) Licensees.

Type of Review: Emergency Revision.

Respondents: Businesses or other for-
profit entities.

Number of Respondents: 750.

Estimated Time for Response: 0.25
hours.

Total Annual Burden: 187.5 hours.

Total Cost to Respondents: $0.

Needs and Uses: The C Block Fourth
Report and Order requires each
applicant for C block spectrum to attach
to its short-form application a statement
made under penalty of perjury
indicating whether or not the applicant
has ever been in default on any
Commission licenses or has ever been
delinquent on any non-tax debt owed to
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any Federal agency. This information
collection allows the Federal
Communications Commission to
ascertain whether or not applicants for
C block PCS spectrum have ever been in
default on any Commission licenses or
have ever been delinquent on any non-
tax debt owed to any Federal agency.
The information will allow the
Commission to determine the amount of
the upfront payment to be paid by each
applicant and will help ensure that C
block reauctions are conducted fairly
and efficiently, thereby speeding the
flow of payments to the U.S. Treasury
and accelerating the provision of PCS to
the public.

List of Subjects

47 CFR Part 1

Practice and procedure, Competitive
bidding proceedings,
Telecommunications.

47 CFR Part 24

Personal communications services,
Competitive bidding procedures for
broadband PCS, Telecommunications.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Parts 1 and 24 of Title 47 of the Code
of Federal Regulations are amended as
follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154(j), 155, 225, and 303(r),
unless otherwise noted.

2. Section 1.2105 is amended by
adding (a)(2)(xi) to read as follows:

§1.2105 Bidding application and
certification procedures; prohibition of
collusion

a * X *

2) * * *

(xi) For C block applicants, an
attached statement made under penalty
of perjury indicating whether or not the
applicant has ever been in default on
any Commission licenses or has ever
been delinquent on any non-tax debt
owed to any Federal agency.

* * * * *

PART 24—PERSONAL
COMMUNICATIONS SERVICES

3. The authority citation for part 24
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
309, and 332, unless otherwise noted.

§24.703 [Removed]

4. Section 24.703 is removed.

5. Section 24.704 is revised to read as
follows:

§24.704 Withdrawal, default and
disqualification penalties.

See §1.2104 of this chapter.

§24.705 [Removed]

6. Section 24.705 is removed.

7. Section 24.706 is amended by
revising paragraph (a) to read as follows:

§24.706 Submission of upfront payments
and down payments.

(a) All auction participants are
required to submit an upfront payment
in accordance with § 1.2106 of this
chapter. Any C block applicant that has
previously been in default on any
Commission licenses or has previously
been delinquent on any non-tax debt
owed to any Federal agency must
submit an upfront payment equal to 50
percent more than that set for each

particular license.
* * * * *

§24.707 [Removed]

8. Section 24.707 is removed.

9. Section 24.709 is amended by
adding paragraphs (a)(4) and (a)(5) and
revising paragraphs (b)(9)(i) and (e) to
read as follows:

§24.709 Eligibility for licenses for
frequency Blocks C and F.

(a) * X *

(4) In order to be eligible for
participation in a C block auction, an
applicant must certify that it is not in
default on any Commission licenses and
that it is not delinquent on any non-tax
debt owed to any Federal agency. See
§24.706 of this part.

(5) An applicant for participation in a
C block auction must state under
penalty of perjury whether or not it has
ever been in default on any Commission
licenses or has ever been delinquent on
any non-tax debt owed to any Federal
agency. See §24.706 of this part.

(b) * X *

(9) * X *

(i) In addition to entities qualifying
under this section, any entity that was
eligible for and participated in the
auction for frequency block C, which
began on December 18, 1995, or the
reauction for frequency block C, which
began on July 3, 1996, will be eligible
to bid in any reauction of block C
spectrum that begins within two years
of the start date of the first reauction of
C block spectrum following the effective
date of this rule.

* * * * *

(e) Definitions. The terms affiliate,
business owned by members of minority

groups and/or women, and gross
revenues used in this section are
defined in §1.2110 of this chapter. The
terms consortium of small businesses,
control group, existing investor,
institutional investor, nonattributable
equity, preexisting entity, publicly
traded corporation with widely
dispersed voting power, qualifying
investor, small business, and total assets
used in this section are defined in
§24.720 of this chapter.

10. Section 24.711 is amended by
revising paragraphs (a)(1) and (a)(2) to
read as follows:

§24.711 Upfront payments, down
payments and installment payments for
licenses for frequency Block C.

(a) * * *

(1) Each eligible bidder for licenses
subject to auction on frequency Block C
shall pay an upfront payment as set
forth in a Public Notice pursuant to the
procedures in § 1.2106 of this chapter.

(2) Each winning bidder shall make a
down payment and pay the balance of
its winning bids pursuant to § 1.2107
and §1.2109 of this chapter.

* * * * *

11. Section 24.712 is revised to read
as follows:

§24.712 Bidding credits for licenses for
frequency Block C.

(a) A winning bidder that qualifies as
a small business or a consortium of
small businesses as defined in
§24.720(b)(1) or §24.720(b)(4) of this
part may use a bidding credit of fifteen
percent, as specified in
§1.2110(e)(2)(iii) of this chapter, to
lower the cost of its winning bid.

(b) A winning bidder that qualifies as
a very small business or a consortium of
very small businesses as defined in
§24.720(b)(2) or §24.720(b)(5) of this
part may use a bidding credit of twenty-
five percent as specified in
§1.2110(e)(2)(ii) of this chapter, to
lower the cost of its winning bid.

(c) Unjust enrichment. See § 1.2111 of
this chapter.

12. Section 24.716 is amended by
revising paragraphs (a)(1) and (a)(2) to
read as follows:

§24.716 Upfront payments, down
payments and installment payments for
licenses for frequency Block F.

(a) * X %

(1) Each eligible bidder for licenses
subject to auction on frequency Block F
shall pay an upfront payment as set
forth in a Public Notice pursuant to the
procedures in § 1.2106 of this chapter.

(2) Each winning bidder shall make a
down payment and pay the balance of



50800 Federal Register/Vol. 63, No. 184 /Wednesday, September 23, 1998/Rules and Regulations

its winning bids pursuant to §1.2107
and §1.2109 of this chapter.

* * * * *

13. Section 24.717 is revised to read
as follows:

§24.717 Bidding credits for licenses for
frequency Block F.

(a) A winning bidder that qualifies as
a small business or a consortium of
small businesses as defined in
§24.720(b)(1) or §24.720(b)(4) of this
part may use a bidding credit of fifteen
percent, as specified in
§1.2110(e)(2)(iii) of this chapter, to
lower the cost of its winning bid.

(b) A winning bidder that qualifies as
a very small business or a consortium of
very small businesses as defined in
§24.720(b)(2) or §24.720(b)(5) of this
part may use a bidding credit of twenty-
five percent, as specified in
§1.2110(e)(2)(ii) of this chapter, to
lower the cost of its winning bid.

(c) Unjust enrichment. See §1.2111 of
this chapter.

§24.822 [Removed]

14. Section 24.822 is removed.

Note: This attachment will not appear in
the Code of Federal Regulations.

Attachment—Final Regulatory Flexibility
Analysis

As required by the Regulatory Flexibility
Act (RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated into the C
Block Further Notice of Proposed Rule
Making in WT Docket No. 97-82 (“‘C Block
Further Notice’’). The Commission sought
written public comment on the proposals in
the C Block Further Notice, including
comment on the IRFA. This present Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA.

A. Need for, and Objectives of, the C Block
Fourth Report and Order in WT Docket No.
97-82

This C Block Fourth Report and Order sets
forth the rules that will govern reauctions of
C block spectrum surrendered to the
Commission pursuant to the C Block Second
Report and Order and the C Block Order on
Reconsideration of the Second Report and
Order (*“C Block Reconsideration Order”), as
well as any other C block spectrum available
for reauction. The C Block Fourth Report and
Order also reflects the Commission’s ongoing
effort to streamline auction procedures by
eliminating overlapping or redundant rules
and simplifying procedures for auction
participants.

B. Summary of Significant Issues Raised by
Public Comments in Response to the IRFA

There were no comments filed directly in
response to the IRFA. The Commission,
however, has considered the economic
impact on small businesses of the rules
adopted herein. See section E, infra.

C. Description and Estimate of the Number
of Small Entities to Which the Rules Will
Apply

The RFA directs agencies to provide a
description of and, where feasible, an
estimate of the number of small entities that
will be affected by our rules. The RFA
generally defines the term “small entity” as
having the same meaning as the terms “‘small
business,” “‘small organization,” and “‘small
governmental jurisdiction.” In addition, the
term “‘small business” has the same meaning
as the term ““small business concern’ under
the Small Business Act. Under the Small
Business Act, a ‘‘small business concern” is
one which: (1) is independently owned and
operated; (2) is not dominant in its field of
operation; and (3) meets any additional
criteria established by the Small Business
Administration (““SBA”).

The rule changes effected by this C Block
Fourth Report and Order affect all small
businesses that participate in future
reauctions of C block and F block spectrum,
including small businesses currently holding
C block and F block broadband personal
communications services (PCS) licenses that
choose to participate and other small
businesses that may acquire licenses through
reauction. The Commission grants C block
and F block licenses only to applicants that,
together with their affiliates and persons or
entities that hold interests in the applicants
and their affiliates, have gross revenues of
less than $125 million in each of the last two
years and total assets of less than $500
million. The Commission, with respect to
broadband PCS, defines small businesses as
entities that, together with their affiliates and
persons or entities that hold interest in such
entities and their affiliates, have average
annual gross revenues that are not more than
forty million dollars for the preceding three
years. This definition has been approved by
the SBA.

On May 6, 1996, the Commission
concluded the broadband PCS C block
auction. The broadband PCS D, E, and F
block auction closed on January 14, 1997.
Ninety bidders (including the C block
reauction winners, prior to any defaults by
winning bidders) won 493 C block licenses
and 88 bidders won 491 F block licenses.
Small businesses placing high bids in the C
and F block auctions were eligible for
bidding credits and installment payment
plans. For purposes of its evaluations and
conclusions in this RFA, the Commission
assumes that all of the 90 C block broadband
PCS licensees and 88 F block broadband PCS
licensees, a total of 178 licensees potentially
affected by this C Block Fourth Report and
Order, are small entities. In addition to the
178 current small business licensees that may
participate at the reauction of C block
licenses, a number of additional small
business entities may seek to acquire licenses
through reauction and would thus be affected
by these rules.

In addition, the Commission will provide
small business bidders and very small
business bidders in C block and F block
reauctions with bidding credits, with a
greater discount given to very small
businesses. Under Commission rules, very
small businesses in the C block and F block

are entities that, together with their affiliates
and persons or entities that hold interest in
such entities and their affiliates, have average
annual gross revenues of not more than
fifteen million for the preceding three years.
As discussed below, small businesses will
receive a fifteen percent bidding credit, and
very small businesses will receive a bidding
credit of twenty-five percent.

D. Description of Reporting, Recordkeeping,
and Other Compliance Requirements

As a result of the C Block Fourth Report
and Order, each applicant for a C block
reauction will be required to attach to its
short-form application a statement indicating
whether or not the applicant has ever been
in default on any Commission licenses or has
ever been delinquent on any non-tax debt
owed to any Federal agency.

E. Steps Taken To Minimize Significant
Economic Impact on Small Entities, and
Significant Alternatives Considered

The Commission will include in the next
C block reauction all licenses representing C
block spectrum returned to the Commission
under the disaggregation, prepayment, or
amnesty options established in the C Block
Second Report and Order, as modified in the
C Block Reconsideration Order, as well as all
C block licenses held by the Commission as
a result of defaults. While some commenters
argue that the next reauction should include
licenses that have filed for bankruptcy
protection, the Commission believes that the
public and C block reauction applicants will
realize a greater benefit if the Commission
auctions all available C block spectrum as
soon as practicable than they will if the
Commission postpones a reauction until it
has resolved all issues connected with
ongoing bankruptcy proceedings.

The following two types of entities will be
eligible to participate in C block reauctions:
(1) Entities that filed an FCC Form 175 short-
form application for, and were eligible for,
the original C block auction, and (2) entities
qualifying under Section 24.709 of the
Commission’s rules, 47 CFR 24.709, as of the
deadline for the filing of short-form
applications for the reauction. All but two of
the entities that applied for and were eligible
to participate in the original C block auction
qualified as small businesses under Section
24.720 of the Commissions rules, 47 CFR
24.720. In order to ensure the integrity of C
block reauctions, the Commission retains the
eligibility restriction established in the C
Block Second Report and Order, as modified
in the C Block Reconsideration Order, for
licensees that surrender licenses pursuant to
the disaggregation, prepayment, and/or
“‘amnesty/prepayment’’ options. Such
licensees will be ineligible to reacquire their
surrendered licenses through reauction or by
any other means for a period of two years
from the start date of the next C block
reauction.

To further ensure auction integrity for the
benefit of applicants as well as the general
public, the Commission will restrict C block
reauctions to entities not in default on any
Commission debt and not delinquent on any
non-tax debt owed to any Federal agency.
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However, the Commission believes that past
business misfortunes do not inevitably
preclude an entity from being able to meet its
present and future responsibilities as a
Commission licensee. Therefore, the
Commission will allow “former defaulters,”
i.e., applicants that have defaulted or been
delinquent in the past, but have since paid
all of their outstanding non-Internal Revenue
Service Federal debts and all associated
charges or penalties, to be eligible to
participate in C block reauctions, provided
that they are otherwise qualified.

In the Part 1 Third Report and Order, the
Commission adopted general competitive
bidding rules to supplant, wherever
practicable, specific auction rules for each
auctionable service or class of service.
Accordingly, future C block reauctions will
adhere to Part 1 rules, insofar as applicable.
Part 1 rules are determinative for the
following aspects of C block reauctions:
competitive bidding design; activity rules;
reserve price, minimum opening bid, and
minimum bid increments; electronic filing;
upfront payment; down payment and full
payment; amendments and modifications of
applications; bid withdrawal, default, and
disqualification; anti-collusion, and
installment payment financing. Based upon
the record in this proceeding, the
Commission sets a ceiling for minimum
opening bids that is no more than ten percent
of the amount of the net high bid for the
corresponding market in the original C block
auction. The Commission also sets the
upfront payment amount for the next C block
reauction at no higher than $.06 per MHz per
pop. The Commission will require that the
upfront payment for “former defaulters’ be
50 percent more than that required from
applicants that do not have a history of
default. This increased upfront payment
formula reflects the increased risk associated
with these parties.

In the Part 1 Third Report and Order, the
Commission adopted a schedule of bidding
credits to be used in future auctions for all
services. Applying the Part 1 schedule to the
gross revenue thresholds under the Part 24
rules for small and very small C block and
F block businesses, gives small business
applicants in C block reauctions a fifteen
percent bidding credit and very small
business applicants a twenty-five percent
bidding credit. Eligibility for bidding credits
will be determined by the size of the

applicant as of the deadline for filing short-
form applications.

Section 309(j) of the Communications Act
of 1934, 47 U.S.C. 309(j), as amended, directs
the Commission to disseminate licenses
among a wide variety of applicants,
including small businesses and other
designated entities. Section 309(j) also
requires that the Commission ensure the
development and rapid deployment of new
technologies, products, and services for the
benefit of the public, and recover for the
public a portion of the value of the public
spectrum resource made available for
commercial use. The Commission believes
that the C Block Fourth Report and Order
promotes these goals while maintaining the
fair and efficient execution of the auctions
program.

F. Report to Congress

The Commission will send a copy of the
C Block Fourth Report and Order, including
this FRFA, in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996. See 5
U.S.C. 801(a)(1)(A). A copy of the C Block
Fourth Report and Order and this FRFA (or
summary thereof) will be published in the
Federal Register. See 5 U.S.C. 604(b). A copy
of the C Block Fourth Report and Order and
this FRFA will also be sent to the Chief
Counsel for Advocacy of the Small Business
Administration.

[FR Doc. 98-25344 Filed 9-22-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket no. 971112269-8047-02; 1.D.
102997A]

RIN 0648-AK13

Fisheries of the Exclusive Economic
Zone Off Alaska; Management
Authority for Black and Blue Rockfish;
Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to final rule.

SUMMARY: This document contains a
correction to the final rule pertaining to
Fisheries of the Exclusive Economic
Zone Off Alaska published in the
Federal Register on March 6, 1998.

DATES: This action becomes effective
September 23, 1998.

FOR FURTHER INFORMATION CONTACT:
Alan Kinsolving, 907-586-7228.

SUPPLEMENTARY INFORMATION:

Background

A final rule was published in the
Federal Register on March 6, 1998, that
implemented Amendment 46 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMP)
by removing black and blue rockfish
from the complex of species managed
under the FMP (63 FR 11167). That
document contained an error.

Correction

In rule FR Doc. 98-5839 published on
March 6, 1998 (63 FR 11167), make the
following correction. On page 11168, in
the second column, in amendatory
instruction 3., “In §679.21, paragraph
(e)(3)(iv)(D) is revised to read as
follows:” is corrected to read “In
§679.21, paragraph (e)(4)(iv)(D) is
revised to read as follows:”.

Dated: September 17, 1998.

Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-25460 Filed 9-22-98; 8:45 am]
BILLING CODE 3510-22—F
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Proposed Rules

Federal Register

Vol. 63, No. 184
Wednesday, September 23, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 956

[Docket Nos. 98AMA-FV-956—-1;FV98-956—
1]

Sweet Onions Grown in the Walla
Walla Valley of Southeast Washington
and Northeast Oregon; Recommended
Decision and Opportunity To File
Written Exceptions to Proposed
Amendment of Marketing Agreement
and Order No. 956

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and opportunity
to file exceptions.

SUMMARY: This recommended decision
invites written exceptions on proposed
amendments to the marketing agreement
and order for sweet onions grown in the
Walla Walla Valley of Southeast
Washington and Northeast Oregon. The
proposed amendments would broaden
the scope of the order by adding
authority for grade, size, quality,
maturity, and pack regulations,
mandatory inspection, marketing policy
statements, and minimum quantity
exemptions. In addition, a proposal is
included to make a minor change in the
Walla Walla Sweet Onion Committee
(committee) name. The committee is
responsible for local administration of
the order. These proposals are intended
to improve the operation and
functioning of the Walla Walla sweet
onion marketing order program.

DATES: Written exceptions must be filed
by October 23, 1998.

ADDRESSES: Written exceptions should
be filed with the Hearing Clerk, U.S.
Department of Agriculture, room 1081—
S, Washington, DC 20250-9200,
Facsimile number (202) 720-9776. Four
copies of all written exceptions should
be submitted and they should reference
the docket numbers and the date and
page number of this issue of the Federal
Register. Exceptions will be made

available for public inspection in the
Office of the Hearing Clerk during
regular business hours.
FOR FURTHER INFORMATION CONTACT:
Kathleen M. Finn, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, room 2525-S,
Washington, D.C. 20250-0200;
telephone: (202) 720-1509, or Fax: (202)
205-6632. Small businesses may request
information on compliance with this
regulation by contacting Jay Guerber,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, DC 20090-6456;
telephone (202) 720-2491; Fax (202)
205-6632.
SUPPLEMENTARY INFORMATION: Prior
documents in this proceeding: Notice of
Hearing issued on March 25, 1998, and
published in the April 1, 1998, issue of
the Federal Register (63 FR 15787).
This administrative action is governed
by the provisions of sections 556 and
557 of Title 5 of the United States Code
and, therefore, is excluded from the
requirements of Executive Order 12866.

Preliminary Statement

Notice is hereby given of the filing
with the Hearing Clerk of this
recommended decision with respect to
the proposed amendment of Marketing
Agreement and Order No. 956,
regulating the handling of sweet onions
grown in the Walla Walla Valley of
Southeast Washington and Northeast
Oregon (hereinafter referred to as the
order), and the opportunity to file
written exceptions thereto. Copies of
this decision can be obtained from
Kathleen M. Finn whose address is
listed above.

This action is issued pursuant to the
provisions of the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601 et seq.), hereinafter referred
to as the “Act,” and the applicable rules
of practice and procedure governing the
formulation of marketing agreements
and orders (7 CFR part 900).

The proposed amendment of
Marketing Agreement and Order No.
956 is based on the record of a public
hearing held in Walla Walla,
Washington, on April 7, 1998. Notice of
this hearing was published in the
Federal Register on April 1, 1998. The
notice of hearing contained proposals
submitted by the committee.

The committee’s proposed
amendments would add the authority
for grade, size, quality, maturity, and
pack regulations, mandatory inspection,
marketing policy statements, and
minimum quantity exemptions. In
addition, the committee proposed
changing its name from the Walla Walla
Sweet Onion Committee to the Walla
Walla Sweet Onion Marketing
Committee.

Also, the Fruit and Vegetable
Programs of the Agricultural Marketing
Service (AMS), U.S. Department of
Agriculture, proposed to allow such
changes as may be necessary to the
order, if any or all of the above
amendments are adopted, so that all of
its provisions conform with the
proposed amendment.

At the conclusion of the hearing, the
Administrative Law Judge fixed May 8,
1998, as the final date for interested
persons to file proposed findings and
conclusions or written arguments and
briefs based on the evidence received at
the hearing. None were filed.

Material Issues

The material issues of record
addressed in this decision are as
follows:

(1) Whether to add the authority for
grade, size, quality, maturity, and pack
regulations, mandatory inspection,
marketing policy statements, and
minimum quantity exemptions; and

(2) Whether to change the committee
name to the Walla Walla Sweet Onion
Marketing Committee.

Findings and Conclusions

The findings and conclusions on the
material issues, all of which are based
on evidence presented at the hearing
and the record thereof, are:

Material Issue Number 1

The Walla Walla sweet onion
marketing order was promulgated in
May 1995. The order sets forth the
production area, which consists of
designated parts of Walla Walla County,
Washington, and designated parts of
Umatilla County, Oregon. The order
authorizes production and marketing
research and marketing development
and promotion projects, including paid
advertising. In addition, the order
authorizes the establishment of
container marking requirements.

The promulgation record indicates
that the production area was designated
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as it currently is because it was
determined that the unique soil and
growing conditions in that highly
localized area constituted the definitive
and smallest geographical area
recognized for the production of Walla
Walla sweet onions. The proponents of
the marketing order did not want any
other geographic area to have the
authority to use the “Walla Walla Sweet
Onion”” name. The promulgation
hearing record indicated that growers in
the Walla Walla Valley spent time and
effort attempting to market the Walla
Walla sweet onion as one that has
unique characteristics because of the
area where it is grown. Other growers
and handlers were selling onions
produced outside the production area
and marketing them as Walla Walla
sweet onions, which the record
indicated was detrimental to the
integrity of the name Walla Walla sweet
onions.

In addition, the proponents of the
marketing order believed that research
and promotion efforts were imperative if
the industry was to remain competitive
with other sweet onion areas. The
proponents of the marketing order
believed that pooling available
resources under a marketing order for
marketing and production research and
promotion would allow the industry to
expand existing markets, create new
ones, improve grower returns and
compete with other sweet onion
growing areas.

At the April 7, 1998, hearing on the
proposed amendments to the marketing
order, the record revealed that prior to
the promulgation proceedings, the
industry discussed including authority
for quality and size regulations in the
order at that time. However, because of
consternation on the part of some
growers about how quality and size
regulations would impact their
individual businesses, it was
determined not to include the proposals
at that time. The intent was that the
aspects of the marketing order that were
included during the promulgation
proceeding would address the major
problems facing the industry.

Testimony at the amendment hearing
indicated that the committee now
realizes that poor quality on the market
is a serious marketing problem. The
committee believes that market share is
being lost because of inconsistent
quality of Walla Walla sweet onions.

The committee has discussed quality
problems since the order was
promulgated and delegated some of the
discussions to a compliance
subcommittee. Recently, more serious
discussions concerning quality issues
revealed that the majority of the

industry supported moving toward
establishing minimum quality and size
authority in the order.

Currently, the Walla Walla sweet
onion industry is comprised of 71
industry members, 33 of which are
registered handlers. There are a total of
64 growers, which includes growers
who are also handlers. There are 7
commercial packinghouses that pack
approximately 90 percent of the
industry’s onions.

In 1997, 43 percent of the Walla Walla
sweet onion crop was shipped to the
Pacific Northwest United States (U.S.);
20 percent to North Central U.S.; 12
percent to export markets; 10 percent to
the Western/Southwestern U.S.; 7
percent to the Western U.S.; and 3
percent or less to the Rocky Mountain
states, Southeast and Northeast U.S. and
to roadside stands.

In 1988, 1,800 acres of Walla Walla
sweet onions were planted. In 1997, 900
acres of Walla Walla sweet onions were
planted and harvested. This represents
a 50 percent decline in plantings since
1988. Similarly, acres harvested have
decreased from 1,600 in 1988 to 900 in
1997. Yields during this period ranged
from 600 50-pound containers to 820
50-pound containers per acre and
averaged 734 50-pound containers.
Production of Walla Walla sweet onions
for 1988 was 1,280,000 50-pound
containers. In 1997, production was
666,000 50-pound containers, a 48
percent decrease in production in the
last 10 years.

Record testimony indicates that the
major reasons for the decreases in
plantings and production relate to
uncertainty of grower returns, and the
increased competition from other sweet
onion production areas. These other
sweet onion areas have established
higher quality standards than Walla
Walla sweet onions, and have made
substantial promotional efforts that
make the competition with these areas
challenging. In addition, poor shelf life
and storability problems concern many
Walla Walla sweet onion industry
members. Although research is being
conducted on behalf of the committee to
address these quality problems, it has
been difficult to keep pace with the
competition.

The record testimony indicated that
large wholesale and chainstore markets
have been lost due to quality and shelf
life problems and that if these issues
were addressed successfully, these
markets could be regained. With a
higher quality onion, more distant
markets could be established and
production could increase significantly.

The season-average f.0.b. prices for
Walla Walla sweet onions have ranged

from a low of $4.14 per 50-pound
container in 1983 to a high of $11.95 per
50-pound container in 1991. Prices have
generally trended upward, but have
been highly variable, which suggests
unsteady market conditions. The
average price over an 18-year period is
$7.45 per 50-pound container.

Since 1981, U.S. per capita
consumption of fresh onions has
increased from 10.7 pounds per year to
17.5 pounds per year. A witness
testifying for the committee stated that
other onion groups and associations are
promoting various onion products and
increasing consumer awareness and use
of onions, in general. This grower-
handler further stated that Walla Walla
sweet onions still have a nationally
recognizable name. He believed that if
the industry could improve the quality
of their onions and be consistent with
that quality, the industry could stabilize
their market, regain consumer and
chainstore confidence, and gain some of
this share of the market indicated by the
increased per capita consumption of
onions.

Walla Walla sweet onions are a type
of sweet onion. Sweet onions are
distinguished from other onion groups
by their sweet taste and the absence of
the strong, pungent taste of yellow, red,
white and other storage onions and are
usually only available during the spring
and summer months. Generally, these
onions do not store well and have a
short shelf life. In addition, sweet
onions usually bring higher prices than
other onions.

Other sweet onion growing areas that
compete with Walla Walla sweet onions
at some time during its season are:
Georgia Vidalia Onions; Texas hybrid
1015Y’s (spring and summer crops),
Maui Sweets from Hawaii, and New
Mex. Sweets from New Mexico.

Statistical data shows that Vidalia and
Maui Sweet onions have increased their
acres harvested while others have
declined. Texas has the largest volume
of acres harvested (average—14,839
acres) while Maui has the smallest
(average—142 acres). Surprisingly, these
two onion areas have the lowest yield
per acre. Although yields in all onion
producing areas are highly variable,
New Mexico and Walla Walla have the
highest yields.

Texas, New Mexico and Vidalia sweet
onions have the highest production,
with Vidalia sweet onions experiencing
the most dramatic increase in
production in recent years. Walla Walla
and Maui onions have the lowest
production, mostly due to the amount of
acres planted in recent years.

Maui onions’ f.0.b. prices are the
highest among the sweet onion
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producing areas with an average price of
$43 per 50-pound container over the last
18 years. Vidalia onions are second with
an average price of $14 per 50-pound
container for a nine-year period. These
two onion groups have clearly
differentiated their production from the
other sweet onion groups and are
receiving premium prices. These higher
prices may be based on superior quality
and taste. However, these premium
prices demonstrate the marketing
potential for other sweet onion
producing areas. Walla Walla sweet
onions averaged $7.50 per 50-pound
container during this same period.

Comparing Vidalia onions with Walla
Walla sweet onions for the nine-year
period that Vidalia onion data has been
available, Vidalia onion prices have
always been higher than Walla Walla
sweet onion prices. The difference in
f.0.b prices ranges from a low of $1.50
per 50-pound container in 1994 to a
high of $9.90 per 50-pound container in
1990. The average difference between
the two prices is $5.

Crop value statistics (based on price
and production) for the sweet onion
producing areas show that while Maui
onions receive the highest prices, its
total crop value is the lowest of the six
producing areas due to its low level of
production. Vidalia and New Mexico
onion crop values have been increasing,
while Texas, Maui, and Walla Walla’s
crop values have been stagnant or
slowly declining. The high crop values
of Vidalia onions are the result of
increasing levels of production and
higher prices.

A witness for the committee testified
that poor quality and shelf life of Walla
Walla sweet onions limits marketing
firms to distribute their products into
the nearer markets, particularly the
Pacific Northwest. The grower-handler
testified that these shipping patterns
tend to saturate these markets. If quality
and shelf life were improved, more
product could be shipped outside of the
Pacific Northwest area and thereby,
increase production and improve crop
values of Walla Walla sweet onions.

Record testimony indicates that the
potential exists for Walla Walla sweet
onions to become more competitive
with other sweet onion growing regions.
A witness for the committee testified
that he believes that part of the Vidalia
onion industry’s success has been due
to the proximity of the growing area to
a large population base on the East
Coast. However, if the quality of Walla
Walla sweet onions was improved, more
onions could be shipped to those areas
where sweet onions are widely accepted
by consumers, which would result in an

increase in total production of Walla
Walla sweet onions.

The season for Walla Walla sweet
onions generally begins in middle or
late June and continues until the end of
July. The season is approximately 6
weeks long. The Department’s Market
News Service collects data on Walla
Walla sweet onions. Prices are
published for jumbo and medium 50-
pound sacks and cartons. This data
shows that in most seasons, the prices
start relatively high. As the season
progresses, prices generally fall. The
high prices at the beginning of the
season are due to the low supply of
sweet onions at that time of the season
and the high demand as summer
approaches. The quality at the
beginning of the season sets the market
tone for the remainder of the season. If
quality is high at the beginning of the
season, this makes a favorable
impression on receivers as well as
consumers. With high quality onions at
the start of the season, consumers are
more willing to become repeat
customers. However, if quality is low at
the beginning of the season, receivers as
well as consumers will be disappointed.
This low quality will result in
consumers shopping for alternative
sweet onions and they will not be repeat
purchasers.

This seasonal price behavior where
prices start high and then fall may cause
producers to harvest onions before they
are fully matured. This may result in
poor quality onions being sold on the
market which tends to make an
unfavorable impression on consumers,
supermarkets, and other outlets that
handle Walla Walla sweet onions.

Most Walla Walla onions meet U.S.
No. 2 grade but the majority do not meet
U.S. No. 1. Testimony revealed that the
committee would not make a
recommendation to impose a minimum
grade requirement that would be
difficult for most handlers to make and
would result in a higher volume of
onions being unmarketable. Initially, the
committee would likely recommend a
minimum grade, less than a U.S. No. 1,
such as a modified U.S. Commercial,
with stronger maturity requirements.
This would enable handlers and
growers to modify their operations in a
cost-effective manner. In time, as
growers and handlers realize the
benefits of minimum quality and size
requirements, they would be more
prepared to further increase the quality
of their onions.

Record evidence revealed that the
Walla Walla sweet onion marketing
season is shortening because of the
typical high prices at the beginning of
the season. A witness for the committee

testified that he believes that growers
are harvesting immature onions in order
to obtain these higher prices. The
witness stated that immature onions on
the market early in the season have a
negative impact on the market at the
middle and the end of the season. He
further testified that growers are
concerned with this and are targeting
this problem. He believes that these
problems could be alleviated to a great
extent by establishing quality standards
for defects such as sprouting and
staining which would address the
maturity problem early in the season
and increase demand for Walla Walla
sweet onions for a longer period. He
further stated that if a higher quality
product is consistently available,
promotional efforts would be enhanced.
These efforts would improve buyers’
confidence in purchasing Walla Walla
sweet onions.

Statistical data evidenced on the
record indicates that Walla Walla sweet
onions are currently sorted by size and
packed in cartons or sacks. Different
prices are realized between sacks and
cartons and between jumbo and
medium sized onions. Higher prices are
received for cartons as compared to
sacks. Higher prices are received for
jumbo as compared with medium size
onions. Data shows that larger sized
onions receive an average of $3 a
container more than smaller onions.

The record revealed that when
purchasing sweet onions, consumers
prefer a larger onion. There is a
perception that sweet onions should be
larger than storage onions. Consumers
are willing to pay a premium price for
a larger sweet onion. Proper seed
spacing during planting is a critical
factor in producing larger onions. In
addition, handlers who can pack larger
onions can realize larger returns.

Since the majority of handlers are
already sorting onions by size, record
evidence revealed that handlers would
not have to purchase new equipment
should these proposals be implemented.
A grower-handler testified that the
majority of the larger handlers always
try to pack to certain established quality
and size standards. Costs associated
with handlers modifying their grading
facilities would be minimal because
most handlers already have the
equipment necessary to implement
these proposals. These proposals, if
implemented, would require that all
handlers conform to the same
established quality and size standards,
which would provide a consistent
product to buyers and consumers. A
primary cost associated with these
proposals would be the cost of
inspection procedures, which are
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discussed later in this recommended
decision.

Another potential cost item is the cost
associated with growers having to
purchase additional or improved
equipment in order to meet minimum
quality or size standards. A handler
testified that growers could update their
mechanical seeders so that the seeds
could be planted equidistant from each
other, which would result in onions
with better shape and uniformity and
larger onions. There are increasingly
more growers that are purchasing this
equipment or contracting with other
growers that have the seeders. Seed
coating or pelleting is another
alternative to achieve better seed
placement, which is less expensive than
the purchase of a highly advanced
seeder. The seed coating adds a clay-like
material to the exterior of the seed, so
that the seeders do not cause two or
three seeds to drop at the same time. It
appears that costs associated with
growers modifying their cultural
practices to abide by minimum quality
and size standards would be minimal
and offset by improved returns.

Currently, there are limited secondary
outlets for Walla Walla sweet onions.
Record testimony indicates that the
primary outlets for non-marketable or
cull onions are livestock feed, charitable
institutions or disposal. A minimal
amount is sent to processors, but there
are no returns realized other than the
reduced cost of packing.

If quality control and size provisions
were implemented, it could be assumed
that more onions would become non-
marketable which could produce
hardships for some producers. A
witness for the committee testified that
if a U.S. Commercial grade were
established as a minimum quality
standard, about 5 to 10 percent of the
onions would not meet that grade and
would have to be disposed of in
secondary outlets. The witness testified
that increased grower returns would
offset any increase in cull onions. In
addition, if a minimum quality or size
standard were established, this would
provide an incentive for growers to
modify and improve their cultural
practices so that only onions that would
make that quality or size standard
would be sent to the packing houses.
This would minimize the percentage of
onions that do not make quality or size
standards.

The inspection and certification
portion of the proposed amendments
would require that during any period
when Walla Walla sweet onions are
regulated, the onions would be
inspected by representatives of the
Federal-State Inspection Service. The

proposal contains a provision regarding
re-inspection procedures. Handlers who
handle a specified minimum quantity
would be exempt from inspection, but
still be required to meet any minimum
quality or size regulations in effect. The
minimum quantity would be established
at 2,000 pounds or less of onions per
shipment, but could be modified
through informal rulemaking, if
necessary.

The Federal-State Inspection Service
Office that is responsible for inspecting
Walla Walla sweet onions is currently
located in Pasco, Washington, less than
50 miles from Walla Walla. According
to record testimony, inspectors would
be staffed in Walla Walla during the
season if mandatory inspection was
implemented.

Inspection costs in the State of
Washington are computed on an hourly
basis or a per unit basis, whichever is
greater. If the hourly rate is used, the
rate applies to the total number of the
inspector’s hours, including travel time.
Depending upon the workload,
inspectors could be based in Walla
Walla during the season, which would
lessen travel costs. Record testimony
indicated that the hourly inspection rate
is $26, with a two-hour minimum, or
$52, for inspection or $208 for an eight-
hour day. However, the State of
Washington Agriculture Code
regulations appearing at Chapter 16—
400-210 WAC provide that the hourly
inspection rate is $23, with no
minimum time required. In accordance
with the Rules of Practice and
Procedure governing the formulation of
marketing agreements and orders (7 CFR
Part 900), official notice is taken of the
fees set forth in the State of Washington
regulations at Chapter 16—-400-210
WAC. The fee schedule will be used in
our analysis. On a per unit basis, the
inspection fee is $.04 per 50-pound unit.

As stated above, inspection costs are
computed on an hourly basis or a per
unit basis, whichever is greater. For
example, if an inspection was requested
on 100 50-pound containers and the
inspection lasted one hour, the per unit
cost for inspecting the lot would be $4,
and the per hour cost would be $23.
Under this scenario, the handler would
be charged $23 for the inspection, the
greater amount. This would average $.23
per unit.

Under the current fee schedule, it
would be necessary for the inspection
office to inspect over 4,600 50-pound
units of onions per day in order to
maintain the fee at $.04 per 50-pound
unit. If handlers do not handle over
4,600 50-pound units per day, their
inspection costs would be computed at
the hourly rate. Even for handlers who

normally handle that volume, there
would be times during the season,
particularly in the beginning and end of
the season, where the volume of onions
inspected would not be at a level where
the $.04 per 50-pound unit could be
used. The fees would convert to the
hourly rate.

Record testimony indicated that the
committee is concerned with increased
costs associated with these proposals,
particularly, the costs of inspection. The
committee discussed options to address
these concerns and developed two
remedies intended to alleviate the cost
burdens on small handlers. First, the
committee recommended adding
authority in the order for the committee
to contract with the Federal-State
Inspection Service and pay for all
inspections of Walla Walla sweet
onions. Second, the committee
recommended an exemption from
inspection for handlers of small lots of
onions.

Under the scenario of contracting
with the inspection service, each
handler would pay a separate
assessment for inspection costs at a per
unit price. All handlers would pay the
same price per bag for inspection,
whether exempt or not. Under such a
contract, the larger volume handlers
would pay more of the inspection costs
because they handle so many more
onions. In this manner, the burden of
inspection costs for smaller volume
handlers would be minimized. This was
discussed at committee meetings with
representatives of the inspection
service.

Testimony confirmed that travel costs
would be lessened if an inspector was
based in Walla Walla. However, the
witness indicated that $.04 per 50-
pound unit would be the minimum cost
for the inspection. Costs could increase
depending on the workload. If the
workload was light, such as late in the
season when the quantities of onions are
diminishing, it could be more costly for
an inspector to conduct inspections on
smaller lots. It could be necessary to
convert the cost to an hourly cost,
which would exceed $.04 per 50-pound
unit.

A witness for the committee stated
that there were discussions at
committee meetings regarding
contractual relationships with the
inspection service but factors such as
inspection of small quantities would
need to be addressed in the contract.
The inspector testified that the
inspection office must cover the cost of
inspectors and if there was not a full
day’s work in Walla Walla, the inspector
would need to travel elsewhere. These
situations would need to be factored
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into any contractual agreements.
Because of the variables associated with
inspecting Walla Walla sweet onions, a
witness for the committee estimated the
cost of inspection would range between
$.04 and $.06 per 50-pound unit if the
per unit price were used in a contractual
agreement.

Another option the committee
developed to address the issues of costs
on small handlers would provide an
exemption for handlers who handle up
to, but not more than 2,000 pounds of
Walla Walla sweet onions per shipment.
These handlers would be exempt from
inspection requirements, but these
exempt onions would still be required
to meet the quality and size
requirements in effect at the time of
shipment. Handlers could make more
than one exempt shipment per day as
long as each shipment was at or below
the 2,000-pound exemption. These
exempt onions would not be exempt
from assessments. The committee would
be able to recommend modification of
the minimum quantity exemption
through informal rulemaking, if
necessary. The committee would be
responsible for monitoring compliance
with this proposal. If necessary, the
committee would conduct spot
inspections at the committee’s expense
to ensure that inspection-exempt onions
were meeting the established quality
and size regulations.

A witness for the committee projected
that the committee manager’s work
hours may need to be increased in order
to monitor compliance with these
proposals, which could result in
increased administrative costs for the
committee. The committee projects a
possible increase of $3,000, or a 3
percent increase in the current
committee budget.

Currently, there are 7 commercial
packers that pack approximately 90
percent of the industry’s onions. The
remaining 10 percent are handled by
approximately 26 handlers. If the 2,000
pound minimum quantity exemption
were implemented, it is estimated that
50 percent of the remaining 26 handlers
would be exempt from inspection. This
would represent approximately 42 acres
(25,000 50-pound containers), or 5
percent of the crop. This minimum
gquantity exemption addresses concerns
regarding possible increased costs that
could be encountered by small handlers
without jeopardizing the objectives of a
guality and size program.

Record testimony revealed that
consideration to modify this exemption
provision would primarily relate to the
effectiveness of the amount exempted. If
it was determined that 2,000 pounds or
less was insufficient, the committee

could recommend raising the amount. A
similar recommendation could be made
if it was determined the amount was too
large and too many onions were exempt
from inspection. In making any
recommendations, consideration would
be given to alleviating any inordinate
cost burden on handlers without
jeopardizing the objectives of quality
and size requirements. Testimony
indicated that the committee does not
believe it would ever recommend
eliminating the minimum quantity
exemption.

The cost of inspection is a primary
cost factor related to these proposals.
The record reveals that the industry is
ready to accept this additional cost in
order to improve the competitiveness of
the industry. It is believed in the long
run, increased production, increased
prices, and increased demand for Walla
Walla sweet onions would offset these
inspection costs. The committee is
concerned with increased costs and is
willing to take steps to mitigate these
costs for the benefit of the industry. It
is believed that without implementation
of these proposals, the industry cannot
improve and may continue to decline.

Adding quality and size provisions to
the marketing order would provide an
incentive for producers to allow their
onions to fully mature, resulting in a
more favorable impression of the onions
purchased. Consumers prefer larger
onions and are willing to pay a
premium price for large sweet onions. A
better quality and larger onion would
provide an opportunity to establish
consistent quality and size of onions
throughout the season. This would tend
to benefit consumers with a higher
quality of onion and would benefit
producers through a higher demand for
their product. In the long run, high
quality, seasonal product would build
name recognition and help enhance
demand for Walla Walla sweet onions.

It is determined that there would be
costs associated with implementing
these proposals. The primary costs
relate to inspection fees and
administration by the committee for
overseeing the program. In addition, it
is possible that some growers would
need to modify their cultural practices
and handlers would need to modify
their packing operations in order to
provide a higher quality product.

Witnesses testifying at the hearing
represented small and large handlers
and growers. The majority of the
industry is prepared to incur some
additional costs because they believe,
that in the long run, increased
production and sales, and higher grower
returns and buyer confidence in Walla
Walla sweet onions would offset any

increased costs. In fact, some growers
testified that these proposals were not
strong enough. They would have been
even more supportive of the proposals
if stronger quality requirements had
been included.

One grower-handler testified that
unless the minimum grade regulations
were established higher than a U.S.
Commercial grade, they would not
benefit his company. He believed that
the minimum grade should not be lower
than the standards to which most
handlers already pack. In addition, this
grower-handler was concerned about
the committee being under-funded and
wanted to be assured that these
proposals would be properly funded
and that other programs, such as the
promotion program, would not suffer. In
testimony, a witness noted that the
committee has considered the funding
issues and has determined that if these
proposals were implemented, additional
income would be realized in the long
run, which could be used for
promotions and research projects.

Another grower-handler testified that
the industry used to ship higher quality
onions but perhaps because of lack of
competition, the quality decreased.
Competition in the sweet onion
business has dramatically increased in
recent years. The grower-handler stated
that the purpose of these proposals is for
the industry to put a better quality
onion in the bag from the start, and then
the onion would be a better product
when it reaches the consumer. As far as
costs, this grower-handler stated that the
committee considered the costs very
seriously and even discussed the cost
burden between larger and smaller
handlers. He believed the minimum
quantity exemption addresses such
concerns.

This grower-handler also testified that
Walla Walla sweet onions are labor
intensive and expensive to produce.
With a quality control system in place,
poor quality onions could not be
shipped by handlers. Acreage could be
increased, better prices could be
realized, and positive name recognition
would result. Increased acreage and
production would result in additional
funds for promotion and research,
including development of controlled
atmosphere storage for Walla Walla
onions. In addition, the major cost of
these proposals, the cost of inspection,
is not considered a high cost item
compared to the cost of labor and
growing costs. Preharvest costs of
production are estimated to increase by
0.4 to 0.6 percent an acre due to
inspection. Because so much is invested
up front per acre, a premium price is
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necessary for growers to realize a
reasonable return.

A witness for the proposals testified
that lack of quality controls has
depleted repeat business. This handler
did not believe that handlers would
need to purchase new equipment to
implement grading schemes in their
businesses.

A witness testified that if these
proposals are implemented, possible
increased administrative costs of $3,000
are projected. These costs relate to the
additional duties involved in overseeing
compliance of the inspection-exempt
onions. The committee manager
position is currently a part-time
position. The witness testified that the
committee has discussed increasing the
hours of the manager’s position to
provide adequate coverage of the new
duties.

A witness for the committee indicated
that an advertising agency conducted
market research at seven retail chains in
the Los Angeles, California area. The
research concluded that the retail trade
perception of the Walla Walla sweet
onion is that it is a high cost, high
shrink, and short shelf life alternative to
low cost alternatives already in the Los
Angeles area. Retailers are concerned
with paying a premium price for a
product with inconsistent quality.

Record evidence revealed that
without the implementation of these
proposals, the Walla Walla sweet onion
industry would remain stagnant or
decline further. With the tremendous
rise in consumption of fresh onions, and
the success of other sweet onion
producing areas, it is clear that this
industry has the potential to improve.
These proposals would enhance that
opportunity.

The industry has attempted to
regulate quality voluntarily. Prior to
implementation of the marketing order,
the Walla Walla Sweet Onion
Commission, a voluntary organization
composed of producers and handlers,
implemented quality requirements for
its members. These requirements
restricted the sale of U.S. No. 2 grade
onions and culls from fresh market use,
and included random inspections.
Common defects that caused the onions
to fail to meet these conditions were
seed stems, immaturity, and decay.
Because of the voluntary nature of these
imposed requirements, this project was
unsuccessful.

Although the marketing order
currently addresses problems the
industry is facing with the
establishment of a production area and
the authority to conduct promotions and
research projects, it is lacking in that the
current authorities cannot directly

address the quality problems that are
detrimental to the industry. The record
evidence revealed that the
establishment of quality control and size
requirements would specifically address
the marketing problems being
experienced by the industry. The
evidence showed conclusively that the
industry is facing further decline if
nothing is done to improve the quality
of the onions marketed. Adding these
authorities to the order would enhance
the program’s effectiveness and provide
the committee with the tools needed to
administer a productive, more useful
program.

The committee is composed of 10
voting members. Seven concurring
votes, or a super majority, would be
needed to pass a recommendation
relative to quality and size
requirements. Other committee actions
require a simple majority or six votes.
With the requirement of preparing an
annual marketing policy, the committee
would review market conditions each
year. The committee could recommend
that no regulations be imposed on
handlers.

It is determined that the costs related
to implement these proposals would be
offset by improved grower returns,
increased production, re-established
markets, new markets, and more
effective promotional efforts. Handlers
are willing to impose these
requirements on themselves to save
their industry. The record evidence
provided a compelling justification of
these proposals.

Therefore, the proposals relating to
authorizing quality control and size
requirements by adding new § 956.15
(Grade and Size), §956.16 (Pack),
§956.60 (Marketing Policy), 956.70
(Inspection and Certification) and
amending 88 956.62 (Container
Markings) and 956.64 (Minimum
Quantities) are recommended.

As stated above, implementation of
the above proposals would entail adding
and modifying several sections of the
Walla Walla Sweet Onion marketing
order. These sections are interrelated
and should be considered together. For
instance, there would be no need to
have a minimum quantity exemption if
there were no mandatory inspection
requirements. If it is determined that
these proposals would not address
problems facing the industry, none of
the above proposals would be
implemented.

A new 8§ 956.14, a definition for
“grading”’, would not be added to the
order. In the proposal, grading is
defined as synonymous with “preparing
for market”” and means the sorting or
separation of Walla Walla Sweet Onions

into grades, sizes, and packs for market
purposes.

Currently, the term “grading’ does
not appear in the marketing order. It is
also not used in the proposed
amendatory text. Testimony indicated
that the possibility exists for this term
to be used in future regulations.

If these proposals are adopted and
regulations implemented, handlers
would be required to implement grading
schemes in their operations. Informal
rulemaking actions would be necessary
to implement any minimum quality and
size requirements. If this term is
necessary in the future, it can easily be
included in the regulations without
having this term defined in the order.
Therefore, this section is not proposed
herein.

A new §956.15, a definition for
“grade and size”, should be added to
the order. In the proposal, “‘grade”
means any of the officially established
grades of onions and ‘‘size”” means any
of the officially established sizes of
onions, each set forth in the U.S.
Standards for grades of onions or the
States of Washington and Oregon
standards. This section would authorize
modifications or variations to these
standards if recommended by the
committee and approved by the
Secretary.

It was determined that the above
Federal and State standards would be a
commonly accepted basis for the
committee to use in recommending
regulations on quality and size. The
committee’s intent is to have this
language flexible so that any subsequent
amendments to these grade standards
would be applicable to the order.

Testimony indicated that it is
common practice in the industry to refer
to onions by grades and/or sizes and
these definitions would provide a basis
for making recommendations for
regulations. The proposal includes the
authority to make variations from the
U.S. and State standards. This would
allow the committee flexibility in
determining an appropriate quality or
size to recommend which may deviate
from what the standards specify, but
better serve the needs of the industry.
The definitions for grade and size are
recommended.

A new §956.16, Pack, should be
added to the order. “Pack” would be
defined as a quantity of Walla Walla
sweet onions specified by grade, size,
weight, or count or by type or condition
of container recommended by the
committee and approved by the
Secretary. Normally, onions are sorted
by grade or size. The intent of having a
definition for pack is to reduce the
incidences of co-mingling grades and
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sizes that could dissuade customers
from purchasing the products. This
would provide the authority to restrict
different grades and sizes to certain
containers in order to obtain higher
prices and increase sales. An example
provided by a witness for the committee
at the hearing related to the possibility
of establishing a premium pack which
would require a higher quality onion to
be shipped in a container marked
“premium.” The definition for pack is
recommended.

A new §956.60, Marketing Policy,
should be added to the order.
Specifically, this provision would
require that the committee annually
consider and prepare a policy for
marketing onions grown in the
production area prior to the beginning
of the season. The committee’s
marketing policy would rely on the
conditions that exist at the time the
policy is adopted and projections for the
upcoming season. It is therefore,
essential that the committee have as
much information as possible
concerning marketing conditions,
including information that affects
supply and demand.

Primary information that would assist
the committee in determining its
marketing policy are supplies of Walla
Walla sweet onions, expected harvest,
expected yield, quality, quality and
supplies of competing onions, and
consumer preferences. The marketing
policy would provide a means of
determining the recommendation of
regulations relating to quality and size
for that year in order to prevent onions
of inferior quality or small size from
being marketed. The marketing policy
would also assist the committee in
recommending quality and size
regulations that would bring producers
the greatest possible return consistent
with the supply and demand
conditions, while protecting the interest
of consumers by making available for
purchase better quality and preferred
sizes of onions. The marketing policy
would focus on the optimization of
returns to growers given the conditions
in the industry that year.

The committee would consider
several factors in determining its
marketing policy. These factors include
market prices for sweet onions, supplies
of sweet onions (including competitors),
the trend and level of consumer income,
establishment and maintenance of
orderly marketing conditions, orderly
marketing on behalf of the public, and
other relevant factors. A witness for the
committee indicated that all of this
information is available through
industry sources, the Department, and
University Extension Services. These

available resources along with the
expertise of the committee members
would guide the committee in making
informed effective marketing policies
that would benefit growers and
consumers.

The committee would submit a report
to the Secretary setting forth the
marketing policy and notify producers
and handlers of the report. Testimony
indicated that the report would need to
be prepared well ahead of the shipping
season, perhaps in January or February.
A specific due-date for the marketing
policy could be established through
informal rulemaking, but the committee
is aware that the policy must be
prepared well enough in advance of the
season in order to be effective and in
order to effectuate timely regulations.

The marketing policy could also be
amended depending on changed supply
and demand situations. Any
amendments would be reported to the
Secretary and to producers and
handlers.

Requiring the preparation of an
annual marketing policy statement is a
good business practice to implement
when establishing the authority for
quality control provisions. It would set
forth a process for the committee to
follow and consider and provide
adequate timeframes to be effective.
Therefore, this section is recommended.

Section 956.62, Issuance of
Regulations, should be amended and re-
titled. This section is currently entitled
““Container markings” and sets forth the
authority to recommend regulations for
fixing the marking of containers that
may be used in the packaging or
handling of Walla Walla sweet onions.

The section would still include the
regulations regarding container
markings but this proposal expands the
section by adding the authority for
recommending regulations to the
Secretary on quality and size. The
proposed amendment of this section
would include the limitation of
shipments of Walla Walla sweet onions
by: regulating grades, sizes, qualities or
maturities of Walla Walla sweet onions
in any or all portions of the production
area during any period; regulating
grades, sizes, qualities or maturities for
different varieties or packs for any
period; and establishing minimum
standards of quality and maturity. This
section also provides that the Secretary
may amend, terminate, or suspend any
or all portions of any regulation issued
under this section.

Portions of the production area or
certain varieties could be regulated, and
record testimony revealed that this was
recommended to cover possible
problems should a certain growing area

or variety experience a specific problem
during the year, possibly due to adverse
weather conditions in one growing area.
The overall intent of this proposal is to
establish the ability to make
recommendations for the entire industry
and production area. Testimony
revealed that the proposal was meant to
be flexible and cover a variety of
situations that could occur so that the
amendment, if implemented, could be
more effective.

The proposed amendment is adequate
to cover the needs of the industry and
has sufficient flexibility to cover any
unusual circumstances that may arise.
Therefore, this section is recommended.

Section 956.64, Minimum Quantities,
should be amended. This section
currently provides for establishing
minimum quantities for which Walla
Walla sweet onions would be exempt
from assessments, container markings,
and special purpose shipment
requirements. The proposal amends the
section by adding a minimum quantity
exemption for inspection requirements.

Under this proposal, each handler
could ship a maximum of 2000 pounds
of sweet onions per shipment without
regard to inspection requirements.
However, the exempt onions would still
be required to meet the quality and size
requirements in effect at the time of
shipment. This requirement could be
modified through informal rulemaking.

The reason for the exemption is to
provide a benefit for smaller handlers.
Onions would still be required to meet
established quality and size standards. It
is estimated that only 5 percent of the
crop would not be inspected. If
circumstances warrant modification of
the exemption amount in the future, it
could be accomplished through
informal rulemaking. The amount of the
exemption could be raised or lowered
depending on the effectiveness of the
quality and size program and the impact
on handlers, especially small handlers.
Testimony revealed that reference
should be made to §956.70, “Inspection
and certification” in the last sentence in
the section. This reference has been
added to the amendatory language.
Therefore, this section is recommended
as modified.

The committee proposes adding a
new §956.70, Inspection and
Certification. This section sets forth the
inspection requirements if these
proposals are implemented. The section
states that during periods of regulation,
no onions, unless exempted, could be
handled unless a representative of the
Federal-State Inspection Service or
another inspection service designated
by the Secretary inspects the onions.
This section allows for modification of
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these requirements through informal
rulemaking.

If onions are regraded, resorted, or
repacked, the prior inspection would be
invalid. If the onions are regraded,
resorted or repacked, they must be re-
inspected to ensure that the quality or
size established is met prior to shipment
of re-inspected onions. These
requirements could also be modified
through informal rulemaking.

The committee could recommend that
appropriate seals, stamps, or tags
identify the inspected onions, or that
other identification be affixed to the
containers or master containers.

The committee could recommend the
length of time for which an inspection
is valid and inspection certificates
would be made available to the
committee. Finally, the section would
authorize the committee to enter into an
agreement with the inspection service
with respect to costs of inspection and
the committee would collect pro-rata
shares of such costs from handlers.

The portion relating to contracting
with the inspection service would cover
a situation where the committee would
try to lessen the financial burden on
handlers, especially by paying for all
inspections and assessing a pro-rata
share back to the handlers. A witness
representing the inspection service
testified that this was possible but
variables would have to be incorporated
into any contractual arrangement to
cover all costs incurred by the
inspection service. It is reasonable to
allow this provision in the order should
a contractual arrangement be necessary,
to provide additional flexibility. Section
956.70(f) of this section has been
modified to clarify that the inspection
service is as set forth in paragragh (a) of
that section.

Regarding the identification
procedures, the committee could
recommend that all onions have
positive lot identification or PIQ
(Partners in Quality) certification. These
procedures are identification processes
developed by the Department’s
inspection service to aid in maintaining
identity and integrity of products after
inspection. The proposed amendment
was written as such to allow for
flexibility in determining the most
effective and beneficial procedure to
use. For example, if a new identification
process is developed by the Department,
the proposed amendment would allow
the committee to consider and
recommend this new process.

Regarding establishing a time of
validity for inspection certificates,
testimony revealed that Walla Walla
sweet onions are not stored and have a
short shelf life. Three to five days is the

maximum that onions should be stored.
Therefore, it is anticipated that the
committee could recommend a
certificate validity of three to five days.
These inspection procedures are
normal and customary procedures set
forth in marketing orders when
mandatory inspection requirements are
authorized. They provide sufficient
flexibility without losing effectiveness.
Therefore, this section is recommended.

Material Issue Number 2

The committee proposes to change its
name from the Walla Walla Sweet
Onion Committee to the Walla Walla
Sweet Onion Marketing Committee.
This proposal would entail an
amendment to paragraph (a) of § 956.20,
Establishment and membership, which
sets forth the name of the committee.
The reason for the proposed change is
to better reflect the goals and
accomplishments of the committee.

The committee believes adding the
word “marketing” to their name would
better reflect the goals of the committee
and better portray the image sought. The
committee is charged with improving
the marketing practices of Walla Walla
sweet onions by using the authorities in
the marketing order and therefore, this
proposal should be authorized.

The Agricultural Marketing Service
proposed to make such changes as may
be necessary to the order to conform
with any amendment that may result
from the hearing. No necessary
conforming changes have been
identified by the Department.

Small Business Considerations

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA),
the AMS has considered the economic
impact of this action on small entities.
Accordingly, the AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions so that
small businesses will not be unduly or
disproportionately burdened. Small
agricultural producers have been
defined by the Small Business
Administration (SBA) (13 CFR 121.601)
as those having annual receipts of less
than $500,000. Small agricultural
service firms, which include handlers
regulated under the order, are defined as
those with annual receipts of less than
$5,000,000.

Interested persons were invited to
present evidence at the hearing on the
probable regulatory and informational
impact of the proposed amendments on
small businesses. The record indicates
that growers and handlers would not be
unduly burdened by any additional

regulatory requirements, including
those pertaining to reporting and
recordkeeping, that might result from
this proceeding.

During the 1996-97 crop year,
approximately 33 handlers were
regulated under Marketing Order No.
956. In addition, there were about 64
producers of Walla Walla sweet onions
in the production area. Marketing orders
and amendments thereto are unique in
that they are normally brought about
through group action of essentially
small entities for their own benefit.
Thus, both the RFA and the Act are
compatible with respect to small
entities.

Twenty-four of the 33 handlers are
also producers who handle their own
onions. There are seven commercial
packinghouses that pack approximately
90 percent of all Walla Walla sweet
onions. In the 1996-97 season, the
average f.o.b. price for Walla Walla
sweet onions was $8.70 per 50-pound
sack. Total production for the 1996-97
season was 666,000 50-pound
containers. A handler who packed over
550,000 50-pound units would exceed
the SBA definition of a small handler.
According to record evidence, there are
two dominant handlers in the industry
and at least one of these handlers could
be considered a large handler under this
definition. The record revealed that all
Walla Walla sweet onion growers would
be considered small producers.
Therefore, it can be concluded that the
majority of growers and handlers would
be considered small businesses.

The marketing order, promulgated in
1995, currently defines the production
area where onions must be grown to be
designated as Walla Walla sweet onions.
It also provides the authority to fund
research and promotion activities
through assessments on handlers, as
well as establish container regulations.
Although the marketing order as
currently written addresses some of the
marketing problems facing the industry,
the Walla Walla sweet onion industry
continues to experience marketing
problems.

Economic data presented on the
record indicates that the acres planted
have decreased from 1,800 in 1988 to
900 acres planted in 1997. This is a 50%
decrease since 1988. Similarly, acres
harvested have decreased from 1,600 in
1988 to 900 in 1997.

In addition, the data shows
production has decreased dramatically
from 1,280,000 50-pound containers in
1988 to 666,000 50-pound containers in
1997. This is a 48% decrease in
production in the last 10 years.

Total crop values have declined from
$9,345,000 in 1989 to $5,794,000 in
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1997. This is a 38% decrease in total
crop values in 9 years.

U.S. per capita consumption of fresh
onions has increased from 10.7 pounds
per year in 1981 to 17.5 pounds per year
in 1997. This is a 64% increase in per
capita use of fresh onions, while the
production of Walla Walla sweet onions
has decreased. This increased
consumption shows that this industry
has the potential to improve.

In addition, economic data shows that
competition from other sweet onion
producing areas has increased
dramatically. Producers of Walla Walla
sweet onions have lost market share to
other sweet onions such as Georgia
Vidalia onions, California Imperial
onions, Hawaii Maui Sweets, New Mex.
Sweets from New Mexico, and Texas
hybrid 1015Y’s.

The acres harvested and production of
Vidalia onions have increased by 236%
and 447%, respectively, since 1989. The
Vidalia sweet onion industry’s normal
harvesting and shipping season begins
in the middle of April and ends in late
July. The Vidalia onion industry has
been successful in extending its
shipping season into September and
October by establishing controlled
atmosphere storage capabilities. This
may be having a price dampening effect
on Walla Walla sweet onions because of
the overlap of shipping seasons and
direct competition caused by the
extended season of Vidalia onions.

Of the six sweet onion-producing
areas in the U.S., Walla Walla sweet
onion prices are lower than Maui,
Vidalia and Texas onions. In addition,
the economic report presented on the
record shows that Vidalia onions always
receive higher prices than Walla Walla
sweet onions with an average price
differential of $5 per 50-pound
container.

The Walla Walla sweet onion season
begins in middle or late June and
continues until the end of July. The
shipping season lasts for approximately
six weeks. Prices for Walla Walla sweet
onions at the beginning of the season
start relatively high. As the season
progresses, prices generally fall. This
seasonal price behavior has resulted in
producers harvesting onions before they
are fully matured. This has led to poor
quality onions being sold on the market
that make an unfavorable impression on
consumers, supermarkets, and other
outlets that handle Walla Walla sweet
onions. In addition, this situation
appears to have shortened the marketing
season.

The quality at the beginning of the
season has a tendency to set the market
tone for the remainder of the season. If
quality is high at the beginning of the

season, this makes a favorable
impression on buyers as well as
consumers. With high quality onions at
the start of the season, consumers are
likely to become repeat customers.
However, if quality is low at the
beginning of the season, receivers as
well as consumers are disappointed.
Initial low quality will result in
consumers shopping for alternative
sweet onions and they will not be repeat
purchasers.

Minimum quality and size
requirements are established under
marketing orders to ensure that
substandard produce does not find its
way to the market and destroy consumer
confidence and harm producers’
returns. The objective of implementing
quality control and size provisions
under marketing orders is to make the
markets work more efficiently, improve
quality, and to market preferred sizes.
The use of quality and size standards
through a grading scheme benefits
consumers by assuring the buyers that
they are getting high quality produce of
desirable size. This helps build
consumer demand in the long run.
Minimum quality and size standards are
deemed desirable because they prevent
the shipment of poor quality produce,
which ends up harming producers’
ability to sell their product and
consumers’ willingness to buy.

The reputation of Walla Walla sweet
onions has deteriorated over the recent
years due to the poor quality of some of
the onions marketed. Record evidence
indicated that a surveillance project
conducted during the 1997 harvest
season by the Washington State
Department of Agriculture on behalf of
the committee noted that a significant
amount of onions sold within the
immediate Walla Walla area did not
meet minimum U.S. standards. Walla
Walla sweet onions usually meet at least
U.S. No. 2 grade, but only a small
volume meets U.S. No. 1 grade.

Establishing quality and size
provisions under the Walla Walla sweet
onion marketing order would provide
an incentive for producers to allow their
onions to fully mature, resulting in a
higher quality of onion marketed.
Establishing quality and size
requirements would ensure consistent
quality and acceptable sizes of onions
throughout the season. This tends to
benefit consumers through a higher
quality of onion and benefits producers
with a higher demand for their product.
In the long run, high quality, seasonal
produce builds name recognition and
helps enhance demand.

The Walla Walla sweet onion industry
has attempted to voluntarily implement
quality control. Prior to implementation

of the marketing order, the Walla Walla
Sweet Onion Commission, a voluntary
organization composed of producers
and handlers, implemented quality
rules for its members. These rules
restricted the sale of U.S. No. 2 grade
onions and culls from fresh market use,
and included random inspections.
Common defects that caused the onions
to fail to meet these requirements were
seed stems, immaturity, and decay.
Because of the voluntary nature of these
imposed regulations, this project was
unsuccessful.

Currently, the marketing order allows
only onions grown in the designated
production area to be marketed as Walla
Walla sweet onions. Research activities
as well as promotional activities are also
authorized under the current order.
Broadening the scope of the order by
authorizing minimum quality and size
requirements would add another
marketing tool to help the industry
solve marketing problems, especially
those related to quality. Minimum
quality and size requirements would
allow the industry to improve their
name recognition with a quality
product. Amending the order by
authorizing the establishment of
minimum quality and size requirements
would help to expand markets and
deliver a more consistent quality
product of desirable size to the
consumer.

Without any quality and size
provisions in place, industry members
can place substandard product on the
market that is severely impacting the
credibility and marketability of all
Walla Walla sweet onions. Because of
these current practices, the industry is
experiencing problems establishing and
maintaining markets in areas that have
traditionally been strong. The industry
has lost markets due to poor quality,
short shelf life and increased
competition from other sweet onion
producing areas.

Minimum quality and size
requirements would help alleviate some
of these problems and work to improve
producer returns by strengthening
consumer and retail demand.
Mandatory inspection requirements
would make all producers and handlers
responsible for the quality of the
industry’s output. Poor quality would
not be mixed with better quality. The
record revealed that most handlers are
already sorting by size. The
Department’s Market News Service
reports prices for jumbo and medium
onions, which further indicates that
handlers are sorting by size. Most
handlers also pack to a certain quality
standards, usually based on U.S. grade
standards. Therefore, handlers would
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not be required to drastically modify
their packing operations or purchase
new equipment. The committee
considered grower and handler costs
very seriously and even discussed the
cost burden between larger and smaller
handlers. The minimum quantity
exemption should address such
concerns.

Growers may be faced with a potential
cost item related to improved
equipment that could be needed in
order to meet minimum quality or size
standards. A handler testified that
growers could update their mechanical
seeders so that the seeds could be
planted equidistant from each other,
which would result in onions with
better shape, more uniformity and larger
size. There are increasingly more
growers that are purchasing this
equipment or contracting with other
growers that have the seeders. Seed
coating or pelleting is another
alternative for better seed placement,
which is less expensive than the
purchase of a highly advanced seeder.
The seed coating adds a clay-like
material to the exterior of the seed, so
that the seeders do not cause two or
three seeds to drop at the same time. It
appears that costs associated with
growers modifying their cultural
practices to abide by minimum quality
and size standards would be minimal
and offset by improved producer

returns. ) o
A witness for the committee testified

that the benefits of including the
authority for minimum quality and size
standards would far outweigh any
negative impact to producers and
handlers and the industry could start
rebuilding markets and creating new
ones.

The Federal-State Inspection Service

Office that is responsible for inspecting
Walla Walla sweet onions is currently
located in Pasco, Washington, less than
50 miles from Walla Walla. According
to record testimony, inspectors would
be staffed in Walla Walla during the
season if mandatory inspection was

implemented. .
Inspection costs in the State of

Washington are computed on an hourly
basis or a per unit basis, whichever is
greater. If the hourly rate is used, the
rate applies to the total number of the
inspector’s hours, including travel time.
Depending upon the workload,
inspectors could be based in Walla
Walla during the season, which would
lessen travel costs. Record testimony
indicated that the hourly inspection rate
is $26, with a two-hour minimun, or
$52, for inspection or $208 for an eight-
hour day. However, the State of
Washington Agriculture Code
regulations appearing at Chapter 16—

400-210 WAC provide that the hourly
inspection rate is $23, with no
minimum time required. In accordance
with the Rules of Practice and
Procedure governing the formulation of
marketing agreements and orders (7 CFR
part 900), official notice has been taken
of the fees set forth in the State of
Washington regulations at Chapter 16—
400-210 WAC. The fee schedule will be
used in our analysis. On a per unit
basis, the inspection fee is $.04 per 50-
pound unit.

As stated above, inspection costs are
computed on an hourly basis or a per
unit basis, whichever is greater. For
example, if an inspection was requested
on 100 50-pound containers and the
inspection lasted one hour, the per unit
cost for inspecting the lot would be $4,
and the per hour cost would be $23.
Under this scenario, the handler would
be charged $23 for the inspection, the
greater amount. This would average $.23
per unit.

Under the current fee schedule, it
would be necessary for the inspection
office to inspect over 4,600 50-pound
units of onions per day in order to
maintain the fee at $.04 per 50-pound
unit. If handlers do not handle over
4,600 50-pound units per day, their
inspection costs would be computed at
the hourly rate. Even for handlers who
normally handle that volume, there
would be times during the season,
particularly in the beginning and end of
the season, where the volume of onions
inspected would not be at a level where
the $.04 per 50-pound unit could be
used. The fees would convert to the
hourly rate.

Record testimony indicated that the
committee is concerned with increased
costs associated with these proposals,
particularly, the costs of inspection. The
committee discussed options to address
these concerns and developed two
remedies intended to alleviate the cost
burdens on small handlers. First, the
committee recommended adding
authority in the order for the committee
to contract with the Federal-State
Inspection Service and pay for all
inspections of Walla Walla sweet
onions. Second, the committee
recommended an exemption from
inspection for handlers of small lots of
onions.

Under the scenario of contracting
with the inspection service, each
handler would pay a separate
assessment for inspection costs at a per
unit price. All handlers would pay the
same price per bag for inspection,
whether exempt or not. Under such a
contract, the larger volume handlers
would pay more of the inspection costs
because they handle so many more units
of onions. In this manner, the burden of

inspection costs for smaller volume
handlers could be minimized. This was
discussed with representatives of the
inspection service.

A Washington State inspector
confirmed that travel costs would be
lessened if an inspector was based in
Walla Walla. However, the inspector
indicated that $.04 per 50-pound unit
would be the minimum cost for the
inspection. Costs could increase
depending on the workload. If the
workload was light, such as late in the
season when the quantities of onions are
diminishing, it could be more costly for
an inspector to conduct inspections on
smaller lots. It could be necessary to
convert the cost to an hourly cost,
which would exceed $.04 per 50-pound
unit.

There have been discussions
regarding contractual relationships with
the inspection service but factors such
as inspection of small quantities would
need to be addressed in the contract.
The inspector testified that the
inspection office must cover the cost of
inspectors and if there was not a full
days work in Walla Walla, the inspector
would need to travel elsewhere. These
situations would need to be factored
into any contractual agreements. A
witness for the proposals testified that
because of the variables associated with
inspecting Walla Walla sweet onions, it
is estimated the cost of inspection
would range between $.04 and $.06 per
50-pound unit if the per unit price were
used in a contractual agreement. The
committee could consider only
contracting with the inspection service
during the busiest parts of the season in
order to keep the inspection cost lower.
The committee could also consider only
regulating for part of the season.

Another option the committee
developed to address the issues of costs
on small handlers would provide an
exemption for handlers who handle up
to, but not more than 2,000 pounds of
Walla Walla sweet onions per shipment.
These handlers would be exempt from
inspection requirements, but these
exempt onions would still be required
to meet the quality and size
requirements in effect at the time of
shipment. Handlers could make more
than one exempt shipment per day as
long as each shipment was at or below
the 2,000-pound exemption. These
exempt onions would not be exempt
from assessments. The committee would
be able to recommend modification of
the minimum quantity exemption
through informal rulemaking, if
necessary. The committee would be
responsible for monitoring compliance
with this proposal. If necessary, the
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committee would conduct spot
inspections at the committee’s expense
to ensure that inspection-exempt onions
were meeting the established quality
and size regulations.

Record testimony indicated the
implementation of these proposals
could necessitate that the committee
increase the manager’s work hours in
order to monitor compliance with these
provisions. This could result in the need
to recommend an increase in the
marketing order assessment rate.
However, an increase is not expected
because the increased production,
demand, and expanded markets would
help to supply ample funds to
administer the program without
increasing the assessment rate.

When the committee was considering
amending the marketing order to
include quality and size requirements, a
compliance subcommittee was
appointed to address concerns of small
producers and handlers. The
subcommittee is composed of producers
and handlers who developed the
minimum quantity exemption
provisions of the committee’s proposals.
The subcommittee considered different
options during their deliberations and
determined that the current proposed
amendments were the most
advantageous to small growers and
handlers while still allowing quality
objectives to be met.

Inspection requirements would not
apply to shipments of Walla Walla
sweet onions that are 2,000 pounds or
less. However, these onions would be
required to meet any minimum
requirements in effect at the time of
shipment. This would be enforced
through periodic spot examinations
conducted by the committee. A general
consensus among industry members
was that establishing a minimum
guantity exemption was necessary to
relieve any undue financial burden on
small volume handlers. The committee
would be responsible for monitoring
compliance with this proposal by
conducting spot inspections, if
necessary, at the committee’s expense. It
is estimated that compliance with these
proposals could increase administrative
costs for the committee by $3,000, or a
3 percent increase in the current
committee budget.

As previously stated, 7 commercial
handlers pack 90 percent of the
industry’s crop. Approximately 26
handlers handle the remaining 10
percent. With the 2,000 pound
inspection exemption implemented, it is
estimated that 50 percent of the
remaining 26 handlers would be exempt
from mandatory inspection. This
represents approximately 42 acres or

25,000 50-1b. units, which is 5 percent
of the crop. Therefore, it appears that at
least 13 handlers would be exempt from
inspection, while 95 percent of the
production would still be inspected.
This proposed amendment would
minimize the impact on small handlers
without jeopardizing quality objectives.

These exempt onions would not be
exempt from assessments. In addition,
exempt onions would still be required
to meet the minimum quality and size
requirements established by the
committee and approved by the
Secretary. Committee staff would
conduct spot inspections to monitor the
exempt handlers’ activities. The
proposal allows for modification of this
provision depending on industry needs.
The committee does not believe it
would ever recommend not having a
minimum quantity exemption.

A witness for the proposals testified
that the only cost increase would be the
cost of inspection. He further stated that
the cost of inspection is a minor cost
item, compared to labor and growing
costs. Walla Walla sweet onion
production is labor-intensive and high
cost. A premium price is necessary for
the onions to pay the costs of
production.

This witness testified that a grower
normally has $1,800 to $2,000 an acre
invested in production prior to harvest.
Using this estimate and assuming a
yield of 190 50-pound units per acre,
inspection costs (estimated at $.04 to
$.06 per 50-pound unit) are estimated to
be $7.60 to $11.40 per acre, or an
estimated 0.4 to 0.6 percent increase of
pre-harvest cost.

Following is an example of possible
costs associated with implementing
quality and size standards. Testimony
revealed that if a U.S. Commercial grade
were established as a minimum quality
standard, 5 to 10 percent of the onions
would not meet that grade and would
have to be disposed of in secondary
outlets. Using last year’s production
figures (1996-97), 666,000 50-pound
containers were produced for sale. If 10
percent would not make U.S.
Commercial grade, 66,600 50-pound
containers would need to be disposed of
in secondary outlets. It is estimated that
5 percent of the crop, or 33,300 pounds,
would be exempt from inspection.
Therefore, approximately 566,100 50-
pound containers would need to be
inspected. Using the high inspection
cost estimate of $.06 per container,
inspection costs for the entire crop
would be $33,966. Seven commercial
packing houses pack 90 percent of the
crop which would account for
$30,569.40 of the costs. The remaining
26 small handlers would be responsible

for the remaining inspection costs of
$3,396.60, or approximately $131 per
handler for inspection fees for that
season.

Minimum quality and size standards
would maintain the integrity of the
product so that the commodities’ overall
quality image is not diminished by a
low quality sample. The principle
objective of a grading system is to make
the market work more efficiently.
Minimum quality and size requirements
would improve information between
buyers and sellers. Contracts could be
made based on grade specifications, and
buyers need not personally inspect each
lot of product. Standardization of
quality and size reduces uncertainty
between buyers and sellers, and this
helps reduce marketing costs. The goal
of an effective grading system is to
improve quality and size. Minimum
quality and size standards would help
ensure that substandard produce does
not find its way to the market and
destroy consumer confidence and harm
producers’ returns.

The ability of producers of Walla
Walla sweet onions to increase the
demand for their product depends on
their ability to differentiate their
product and to create a favorable image
(including quality) with consumers. In
recent years, this favorable image has
deteriorated. Culling out low quality
produce of undesirable size, even
though the demand for it may be elastic,
may increase total returns. The price
increase from the higher quality sold is
expected to be large enough to offset the
effect of the reduced quantity sold, even
after the costs of culling are covered.

Record evidence also shows that the
collection of information under the
marketing order would not be effected if
the amendments were made to the
marketing order. No increase in
information collection would occur
with the adoption of the amendments
alone. However, if these proposals are
implemented and the committee
recommends regulations to impose
quality and size requirements, it is
possible that additional information
would be needed from handlers to aid
in administering the program
effectively. It is also possible that
because inspection certificates would be
received by the committee, needed
information could be collected from the
certificates and the information
collection requirements could be
reduced. Whatever information
collection changes result from any
regulations, the committee and the
Department would submit such changes
to the Office of Management and Budget
(OMB) for approval. Current
information collection requirements for
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part 956 are approved by OMB under
OMB number 0581-0172.

The proposed amendment to modify
the name of the committee from the
Walla Walla Sweet Onion Committee to
the Walla Walla Sweet Onion Marketing
Committee would have no regulatory
impact on handlers or growers.

Accordingly, this action would not
impose any additional reporting or
recordkeeping requirements on either
small or large Walla Walla sweet onion
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
proposed rule. All of these amendments
are designed to enhance the
administration and functioning of the
marketing order to the benefit of the
industry.

While the implementation of quality
and size requirements may impose some
additional costs on handlers, the costs
are minimal and uniform on all
handlers. Some of these costs may be
passed on to growers. However, these
costs would be offset by the benefits
derived by the operation of the
marketing order. In addition, the
meetings regarding these proposals as
well as the hearing date were widely
publicized throughout the Walla Walla
Sweet onion production area industry
and all interested persons were invited
to attend the meetings and the hearing
and participate in committee
deliberations on all issues. All
committee meetings and the hearing
were public forums and all entities, both
large and small, were able to express
views on these issues. Finally,
interested persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

A 30-day comment period is provided
to allow interested persons to respond
to this proposal. Thirty days is deemed
appropriate because the committee
would like to have the opportunity to
discuss these amendments if they are
implemented and recommend
appropriate regulations prior to the 1999
season which starts in June 1999. All
written exceptions timely received will
be considered and a grower referendum
will be conducted before these
proposals are implemented.

Civil Justice Reform

The amendments proposed herein
have been reviewed under Executive
Order 12988, Civil Justice Reform. They

are not intended to have retroactive
effect. If adopted, the proposed
amendments would not preempt any
State or local laws, regulations, or
policies, unless they present an
irreconcilable conflict with the
amendments.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

General Findings

The findings hereinafter set forth are
supplementary to the findings and
determinations which were previously
made in connection with the issuance of
the marketing agreement and order; and
all said previous findings and
determinations are hereby ratified and
affirmed, except insofar as such findings
and determinations may be in conflict
with the findings and determinations set
forth herein.

(1) The marketing agreement and
order, as hereby proposed to be
amended, and all of the terms and
conditions thereof, would tend to
effectuate the declared policy of the Act;

(2) The marketing agreement and
order, as hereby proposed to be
amended, regulate the handling of Walla
Walla sweet onions grown in the
production area in the same manner as,
and are applicable only to, persons in
the respective classes of commercial and
industrial activity specified in the
marketing agreement and order upon
which a hearing has been held;

(3) The marketing agreement and
order, as hereby proposed to be
amended, are limited in their
application to the smallest regional
production area which is practicable,
consistent with carrying out the
declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production area
would not effectively carry out the
declared policy of the Act; and

(4) All handling of Walla Walla sweet
onions grown in the production area as
defined in the marketing agreement and
order, as hereby proposed to be
amended, is in the current of interstate
or foreign commerce or directly
burdens, obstructs, or affects such
commerce.

List of Subjects in 7 CFR Part 956

Marketing agreements, Onions,
Reporting and recordkeeping
requirements.

Recommended Amendment of the
Marketing Agreement and Order

For the reasons set out in the
preamble, 7 CFR part 956 is proposed to
be amended as follows:

PART 956—SWEET ONIONS GROWN
IN THE WALLA WALLA VALLEY OF
SOUTHEAST WASHINGTON AND
NORTHWEST OREGON

1. The authority citation for 7 CFR
part 956 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. In part 956, new 8§ 956.15 and
956.16 are added to read as follows:

§956.15 Grade and size.

Grade means any of the officially
established grades of onions, including
maturity requirements and size means
any of the officially established sizes of
onions as set forth in the United States
standards for grades of onions or
amendments thereto, or modifications
thereof, or variations based thereon, or
States of Washington or Oregon
standards of onions or amendments
thereto or modifications thereof or
variations based thereon, recommended
by the committee and approved by the
Secretary.

§956.16 Pack.

Pack means a quantity of Walla Walla
Sweet Onions specified by grade, size,
weight, or count, or by type or condition
of container, or any combination of
these recommended by the committee
and approved by the Secretary.

§956.20 [Amended]

3. In §956.20, paragraph (a) is
amended by adding the word
“Marketing”” immediately following the
word “Onion” in the first sentence.

4. In part 956, a new § 956.60 is added
to read as follows:

§956.60 Marketing policy.

(a) Preparation. Prior to each
marketing season, the committee shall
consider and prepare a proposed policy
for the marketing of Walla Walla Sweet
Onions. In developing its marketing
policy, the committee shall investigate
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relevant supply and demand conditions
for Walla Walla Sweet Onions. In such
investigations, the committee shall give
appropriate consideration to the
following:

(1) Market prices for sweet onions,
including prices by variety, grade, size,
quality, and maturity, and by different
packs;

(2) Supply of sweet onions by grade,
size, quality, maturity, and variety in
the production area and in other sweet
onion producing sections;

(3) The trend and level of consumer
income;

(4) Establishing and maintaining
orderly marketing conditions for Walla
Walla Sweet Onions;

(5) Orderly marketing of Walla Walla
Sweet Onions as will be in the public
interest; and

(6) Other relevant factors.

(b) Reports. (1) The committee shall
submit a report to the Secretary setting
forth the aforesaid marketing policy,
and the committee shall notify
producers and handlers of the contents
of such report.

(2) In the event it becomes advisable
to shift from such marketing policy
because of changed supply and demand
conditions, the committee shall prepare
an amended or revised marketing policy
in accordance with the manner
previously outlined. The committee
shall submit a report thereon to the
Secretary and notify producers and
handlers of the contents of such report
on the revised or amended marketing
policy.

5. Section 956.62 is revised to read as
follows:

§956.62 Issuance of regulations.

(a) Except as otherwise provided in
this part, the Secretary shall limit the
shipment of Walla Walla Sweet Onions
by any one or more of the methods
hereinafter set forth whenever the
Secretary finds from the
recommendations and information
submitted by the committee, or from
other available information, that such
regulation would tend to effectuate the
declared policy of the Act. Such
limitation may:

(1) Regulate in any or all portions of
the production area, the handling of
particular grades, sizes, qualities, or
maturities of any or all varieties of
Walla Walla Sweet Onions, or
combinations thereof, during any period
or periods;

(2) Regulate the handling of particular
grades, sizes, qualities, or maturities of
Walla Walla Sweet Onions differently,
for different varieties or packs, or for
any combination of the foregoing,
during any period or periods;

(3) Provide a method, through rules
and regulations issued pursuant to this
part, for fixing the size, capacity,
weight, dimensions, markings or pack of
the container or containers, which may
be used in the packaging or handling of
Walla Walla Sweet Onions, including
appropriate logo or other container
markings to identify the contents
thereof;

(4) Regulate the handling of Walla
Walla Sweet Onions by establishing, in
terms of grades, sizes, or both, minimum
standards of quality and maturity.

(b) The Secretary may amend any
regulation issued under this part
whenever the Secretary finds that such
amendment would tend to effectuate the
declared policy of the Act. The
Secretary may also terminate or suspend
any regulation or amendment thereof
whenever the Secretary finds that such
regulation or amendment obstructs or
no longer tends to effectuate the
declared policy of the Act.

6. Section 956.64 is revised to read as
follows:

§956.64 Minimum quantities.

During any period in which
shipments of Walla Walla Sweet Onions
are regulated pursuant to this part, each
handler may handle up to, but not to
exceed, 2,000 pounds of Walla Walla
Sweet Onions per shipment without
regard to the inspection requirements of
this part: Provided, That such Walla
Walla Sweet Onion shipments meet the
minimum requirements in effect at the
time of the shipment pursuant to
§956.62. The committee, with the
approval of the Secretary, may
recommend modifications to this
section and the establishment of such
other minimum quantities below which
Walla Walla Sweet Onion shipments
will be free from the requirements in, or
pursuant to, 8§ 956.42, 956.62, 956.63,
and 956.70, or any combination thereof.

7. In part 956, a new center heading
and §956.70 are added to read as
follows:

Inspection

§956.70 Inspection and certification.

(a) During any period in which
shipments of Walla Walla Sweet Onions
are regulated pursuant to this subpart,
no handler shall handle Walla Walla
Sweet Onions unless such onions are
inspected by an authorized
representative of the Federal-State
Inspection Service, or such other
inspection service as the Secretary shall
designate and are covered by a valid
inspection certificate, except when
relieved from such requirements
pursuant to §8 956.63 and 956.64, or
both. Upon recommendation of the

committee, with approval of the
Secretary, inspection providers and
certification requirements may be
modified to facilitate the handling of
Walla Walla Sweet Onions.

(b) Regrading, resorting, or repacking
any lot of Walla Walla Sweet Onions
shall invalidate prior inspection
certificates insofar as the requirements
of this section are concerned. No
handler shall ship Walla Walla Sweet
Onions after they have been regraded,
resorted, repacked, or in any other way
further prepared for market, unless such
onions are inspected by an authorized
representative of the Federal-State
Inspection Service, or such other
inspection service as the Secretary shall
designate: Provided, That such
inspection requirements on regraded,
resorted, or repacked Walla Walla Sweet
Onions may be modified, suspended, or
terminated under rules and regulations
recommended by the committee, and
approved by the Secretary.

(c) Upon recommendation of the
committee, and approval of the
Secretary, all Walla Walla Sweet Onions
that are required to be inspected and
certified in accordance with this section
shall be identified by appropriate seals,
stamps, tags, or other identification to
be furnished by the committee and
affixed to the containers by the handler
under the direction and supervision of
the Federal-State or Federal inspector,
or the committee. Master containers
may bear the identification instead of
the individual containers within said
master container.

(d) Insofar as the requirements of this
section are concerned, the length of time
for which an inspection certificate is
valid may be established by the
committee with the approval of the
Secretary.

(e) When Walla Walla Sweet Onions
are inspected in accordance with the
requirements of this section, a copy of
each inspection certificate issued shall
be made available to the committee by
the inspection service.

(f) The committee may enter into an
agreement with an inspection service
with respect to the costs of the
inspection as provided by paragraph (a)
of this section, and may collect from
handlers their respective pro rata shares
of such costs.

Dated: September 17, 1998.
Enrique E. Figueroa,

Administrator, Agricultural Marketing
Service.

[FR Doc. 98-25400 Filed 9-22-98; 8:45 am]
BILLING CODE 3410-02-P
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NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 50 and 140
RIN 3150-AF79

Financial Protection Requirements for
Permanently Shutdown Nuclear Power
Reactors

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule: request to solicit
additional public comment.

SUMMARY: On October 30, 1997, the
Nuclear Regulatory Commission (NRC)
published for comment proposed
amendments to its regulations to allow
licensees of permanently shutdown
nuclear power reactors to reduce onsite
and offsite insurance coverage under
certain conditions (62 FR 58690). In a
late comment letter submitted on April
17, 1998, the Nuclear Energy Institute
(NEI) argued that the required level of
onsite insurance coverage should be
lowered to $25 million. In NEI's view,
$25 million would be adequate for on-
site cleanup costs for radioactive liquid
spills. The NRC proposed rulemaking
would require $50 million insurance
coverage. The NRC used a postulated
rupture of a 450,000 gallon borated
water storage tank as the defining event
for determining the required insurance
coverage. NEI also proposed that the
requirement for onsite insurance be
eliminated if less than 1000 gallons of
contaminated liquid were onsite.

NEI based its recommendation on a
model that apportioned the removal of
the contaminated soil to various
disposal facilities according to the
degree of contamination. Hence, under
the NEI's model, some soil would be
sent to a Barnwell type facility, some to
a lower cost facility like Envirocare, and
some soil could be left on site under the
Commission’s decommissioning
regulation. NEI stated that under this
type of parceling of contaminated soil,
$25 million of onsite insurance coverage
would be more than adequate to cover
cleanup of any postulated radioactive
spill. NEI further stated that there has
never been a spill in the operating
history of commercial nuclear power
plants that resulted in remediation costs
of $50 million. However, NEI did not
provide any specific cost figures,
estimates of the amount or degree of soil
contamination, or analyses, to support

its recommendation to lower the onsite
insurance coverage to $25 million.

The NRC is requesting public
comment on the potential cost of
cleanup of the on-site spill from a large
vessel (>1000 gal) containing
radioactive liquid and the appropriate
level of insurance coverage. The NRC
also has requested NEI to provide
further information supporting its
assessment of the costs of cleaning up
a large (>1000 gal) on-site spill of
radioactive material and its basis for
recommending that onsite coverage
should be reduced to zero when there is
less than 1000 gallons of radioactive
liquid on site.

DATES: The comment period expires
November 9, 1998.

ADDRESSES: Send comments by mail
addressed to the Secretary, U.S. Nuclear
Regulatory Commission, Attention:
Rulemakings and Adjudications Staff,
Washington, DC 20555-0001.

Hand deliver comments to 11555
Rockville Pike, Rockville, Maryland,
between 7:30 a.m. and 4:15 p.m. on
Federal workdays.

You may also provide comments by
way of the NRC’s interactive rulemaking
web site through the NRC home page
(http://www.nrc.gov). This site provides
the capability to upload comments as
files (any format) if your web browser
supports that function. For information
about the interactive rulemaking site,
contact Ms. Carol Gallagher, 301-415—
5905, e-mail CAG@nrc.gov.

Certain documents related to this
rulemaking, including NEI's comments,
may be examined at the NRC Public
Document Room, 2120 L Street NW.
(Lower Level), Washington, DC. These
documents also may be viewed and
downloaded electronically through the
interactive rulemaking website
established by NRC for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
George J. Mencinsky, Office of Nuclear
Reactor Regulation, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: (301) 415-
3093, e-mail GIM@nrc.gov.

Dated at Rockville, Maryland, this 15th day
of September, 1998.

For the Nuclear Regulatory Commission.
Jack W. Roe,
Acting Director, Division of Reactor Program
Management, Office of Nuclear Reactor
Regulation.
[FR Doc. 98-25414 Filed 9-22-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 10

[Docket No. 98N-0361]

Administrative Practices and
Procedures; Internal Agency Review of
Decisions; Companion Document to
Direct Final Rule; Correction

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; correction.

SUMMARY: The Food and Drug
Administration (FDA) is correcting a
proposed rule that appeared in the
Federal Register of June 16, 1998 (63 FR
32772). The document proposed to
amend the FDA regulations governing
the review of agency decisions by
inserting a statement that sponsors,
applicants, or manufacturers of drugs
(including biologics) or devices may
request review of a scientific
controversy by an appropriate scientific
advisory panel, or an advisory
committee. The document was
published with an error. This document
corrects that error.

FOR FURTHER INFORMATION CONTACT:
Silvia R. Fasce, Office of Policy (HF-27),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-443-2996.

SUPPLEMENTARY INFORMATION: In FR Doc.
98-15814, appearing on page 32772 in
the Federal Register of Tuesday, June
16, 1998, the following correction is
made:

1. On page 32773, in the third
column, under the authority citation for
21 CFR part 10, in the second line,
“1451-4161" is corrected to read
*1451-1461".

Dated: September 16, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-25365 Filed 9-22-98; 8:45 am]
BILLING CODE 4160-01-F
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DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-106221-98]

RIN 1545-AW53

Guidance Under Section 1032 Relating
to the Treatment of a Disposition by
One Corporation of the Stock of
Another Corporation in a Taxable
Transaction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations relating to the
treatment of a disposition by a
corporation (the acquiring corporation)
of the stock of another corporation (the
issuing corporation) in a taxable
transaction. The proposed regulations
interpret section 1032 of the Internal
Revenue Code. The proposed
regulations affect corporations and their
subsidiaries.

DATES: Written comments must be
received by December 22, 1998.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for Thursday, January 7, 1999
must be received by Thursday,
December 17, 1998.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-106221-98),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to
CC:DOM:CORP:R (REG-106221-98),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in room 2615,
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Lee A.
Dean, (202) 622—7550; concerning
submissions and the hearing, LaNita
VanDyke, (202) 622—7180 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:
Background

Section 1032(a) provides that no gain
or loss shall be recognized to a
corporation on the receipt of money or
other property in exchange for stock
(including treasury stock) of such
corporation. No gain or loss shall be
recognized by a corporation with
respect to any lapse or acquisition of an
option to buy or sell its stock (including

treasury stock). )
Before the enactment of section 1032

in 1954, Treasury regulations provided
that ““‘where a corporation deals in its
own shares as it might in the shares of
another corporation, the resulting gain
or loss is to be computed in the same
manner as though the corporation were
dealing in the shares of another.” (Treas.
Reg. 111, §29.22(a)-15 (1934)).

As applied, this regulation resulted in
the recognition of gain or loss on the
disposition by a corporation of its
treasury stock, even though the
corporation would not have recognized
gain or loss on the disposition of newly
issued shares. See, e.g., Firestone Tire &
Rubber Co. v. Commissioner, 2 T.C. 827
(1943). This disparity of treatment gave
rise to tax avoidance possibilities. A
corporation expecting a gain upon
disposition of treasury shares might
avoid such gain by canceling its treasury
shares and issuing new stock, whereas
a corporation might produce a fictitious
loss by purchasing its own shares and
reselling them at a lower price.

Congress enacted section 1032(a) in
1954 to eliminate this potential
disparity between the tax treatment of a
disposition by a corporation of its
treasury stock and a disposition of
newly issued stock. H.R. No. 1337, 83d

Cong., 2d Sess. 268 (1954).
Rev. Rul. 74-503 (1974-2 C.B. 117)

considers the tax consequences of a
parent corporation’s transfer to its
subsidiary of its own treasury stock in
a transaction to which section 351
applies. The ruling states that “[t]he
transfer of [parent] stock was not for the
purpose of enabling [the subsidiary
corporation] to acquire property by the
use of such stock.” Rev. Rul. 74-503
holds that, since the basis of previously
unissued parent stock in the hands of
the parent corporation is zero, the basis
of the parent corporation’s treasury
stock in the hands of the parent
corporation is also zero. Accordingly,
under the transferred basis rule of
section 362(a), the subsidiary
corporation’s basis of the treasury stock
of the parent corporation is also zero

(the zero basis result).
Section 1.1032-2(b), applicable to

certain triangular reorganizations
occurring on or after December 23, 1994,

eliminates gain recognition in certain
cases when an acquiring corporation (S)
acquires property or stock of another
corporation (T) in exchange for stock of
the corporation (P) in control of S.
Section 1.1032-2(b) provides that, “For
purposes of §1.1032-1(a), in the case of
a forward triangular merger, a triangular
C reorganization, or a triangular B
reorganization (as described in § 1.358—
6(b)), P stock provided by P to S, or
directly to T or T’s shareholders on
behalf of S, pursuant to the plan of
reorganization is treated as a disposition
by P of its own stock for T’s assets or
stock, as applicable.” Section 1.1032—
2(c) provides that S must recognize gain
or loss on its exchange of P stock if S
did not receive the P stock pursuant to
the plan of reorganization.

Section 1.1502-13(f)(6)(ii), initially
published as temporary regulations
applicable to transactions occurring on
or after July 12, 1995 (TD 8598, 1995—

2 C.B. 188), eliminates gain recognition
under certain conditions on a member’s
disposition of the stock of its common
parent. If the requirements of that
section are satisfied, § 1.1502—13(f)(6)(ii)
provides that “If a member, M, would
otherwise recognize gain on a qualified
disposition of P stock, then immediately
before the qualified disposition, M is
treated as purchasing the P stock from

P for fair market value with cash
contributed to M by P (or, if necessary,
through any intermediate members).”
Among other requirements, the member
must, pursuant to a plan, transfer the
stock “immediately to a nonmember
that is not related.”” See §1.1502—
13(f)(6)(ii)(B). The preamble to the
temporary regulations explains that the
gain relief provisions “prevent
taxpayers from being subject to
inappropriate taxation on gains in
certain transactions.” (TD 8598, 1995-2
C.B. 188, 189.)

Section 83 provides rules for
property, including parent’s stock,
transferred in connection with the
performance of services. Section 83(h)
provides, in part, that “there shall be
allowed as a deduction under section
162, to the person for whom were
performed the services in connection
with which such property was
transferred, an amount equal to the
amount included * * * in the gross
income of the person who performed
such services.” Section 1.83-6(b)
provides that ““[e]xcept as provided in
section 1032, at the time of the transfer
of property in connection with the
performance of services the transferor
recognizes gain to the extent that the
transferor receives an amount that
exceeds the transferor’s basis in the
property.” Section 1.83-6(d) provides
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that, ““[i]f a shareholder of a corporation
transfers property to an employee of
such corporation * * * in
consideration of services performed for
the corporation, the transaction shall be
considered to be a contribution of such
property to the capital of such
corporation by the shareholder, and
immediately thereafter a transfer of such
property by the corporation to the
employee. * * * ”

Rev. Rul. 80-76 (1980-1 C.B. 15)
addresses the use of a parent
corporation’s stock as compensation to
an employee of a subsidiary
corporation. Under the facts, A, a
shareholder of P, transfers P stock
directly to B, an employee of S. The
ruling holds in part that, “‘because
section 83 applies to the transfer of P
stock to B, S does not recognize gain or
loss on the transfer of the P stock.”

Explanation of Provisions

Some of the concerns that ultimately
led to the enactment of section 1032 are
present where a subsidiary corporation
holds the stock of a parent corporation.
For example, a parent corporation could
place treasury stock in a subsidiary
corporation in order to attempt to
recognize losses if the price of the
parent corporation stock goes down, or
could sell shares directly if the price
rises. See Rev. Rul. 74-503 (1974-2 C.B.
117). The zero basis result limits such
planning opportunities.

These tax avoidance possibilities are
not present, however, in transactions
where one corporation transfers its own
stock to another corporation pursuant to
a plan by which the second corporation
immediately transfers the stock of the
first corporation to acquire money or
other property. The risk of selective loss
recognition does not arise where the
stock of the parent corporation is used
immediately by the subsidiary
corporation to acquire money or other
property and therefore does not have
sufficient time to depreciate in value.
This concept is reflected in Rev. Rul.
74-503, which provides a factual carve-
out for transfers of parent corporation
stock made for the purpose of enabling
a subsidiary corporation to acquire
property. Also, the IRS and the Treasury
have not applied the zero basis result in
such integrated transactions, regardless
of whether such a disposition of stock
is part of a tax-free reorganization or is
part of a taxable acquisition. See
§§1.1502-13(f)(6)(ii) and 1.1032-2(b).
These proposed regulations provide that
no gain or loss is recognized in certain
taxable transactions where one
corporation immediately disposes of the
stock of another corporation pursuant to
a plan to acquire money or other

property. The IRS and Treasury believe
that, in such transactions, the
nonapplicability of the zero basis result
avoids inappropriate gain recognition
and is consistent with the purposes of
section 1032. No inference is intended
regarding the applicability of the zero
basis result to transactions outside of
the scope of these proposed regulations.

If the conditions of these proposed
regulations are satisfied, no gain or loss
is recognized on the disposition of the
stock of one corporation (the issuing
corporation) by another corporation (the
acquiring corporation). The proposed
regulations apply if, pursuant to a plan
to acquire money or other property, (1)
the acquiring corporation acquires stock
of the issuing corporation directly or
indirectly from the issuing corporation
in a transaction in which, but for this
section, the basis of the stock of the
issuing corporation in the hands of the
acquiring corporation would be
determined with respect to the issuing
corporation’s basis in the issuing
corporation’s stock under section 362(a);
(2) the acquiring corporation
immediately transfers the stock of the
issuing corporation to acquire money or
other property; and (3) no party
receiving stock of the issuing
corporation from the acquiring
corporation receives a substituted basis
in the stock of the issuing corporation
within the meaning of section
7701(a)(42). For purposes of this
section, “property’’ includes services.
See §1.1032-1.

Mechanics of Proposed Regulations

These proposed regulations adopt the
cash purchase model used in § 1.1502—
13(f)(6)(ii) to provide relief from gain.

In transactions to which the proposed
regulations apply, immediately before
the disposition of the issuing
corporation’s stock, the acquiring
corporation is treated as purchasing the
issuing corporation’s stock from the
issuing corporation for fair market value
with cash contributed to the acquiring
corporation by the issuing corporation
(or, if necessary, through intermediate
corporations).

As a result of this deemed cash
purchase of stock, the acquiring
corporation will have a fair market
value basis in the issuing corporation’s
stock pursuant to section 1012, and the
issuing corporation will increase its
basis in the stock of the acquiring
corporation (and, if necessary, the stock
basis of intermediate corporations) by
that amount. See, e.g., section 358.

No inference is intended regarding
whether circular cash flows would be
respected apart from this regulation.
Similarly, no inference is intended with

respect to other methods of avoiding
gain on the acquiring corporation’s use
of the issuing corporation’s stock.

A cross-reference in §1.83-6(d) to the
proposed regulations clarifies that the
mechanics of the proposed
regulations—rather than the mechanics
of §1.83-6(d)—apply to a corporate
shareholder’s transfer of its own stock to
any person in consideration of services
performed for another corporation
where the conditions of these proposed
regulations are satisfied.

The cash purchase model of these
proposed regulations preserves the
acquiring corporation’s deduction under
section 162 for the use of the issuing
corporation’s stock to compensate the
acquiring corporation’s employees. In
addition, as in Rev. Rul. 80-76, the cash
purchase model of these proposed
regulations provides that the acquiring
corporation will not recognize gain or
loss on the transfer of the stock of the
issuing corporation. The proposed
regulations provide that the cash
purchase model is applicable only when
the acquiring corporation immediately
transfers the stock of the issuing
corporation to acquire money or other
property. The IRS and the Treasury
believe that these proposed regulations
address the same issues as in Rev. Rul.
80-76 and, when issued in final form,
will render Rev. Rul. 80-76 obsolete.

Stock Options

Section 1032(a), in conjunction with
the rules governing the taxation of
options, also operates to prevent
selective loss recognition in the case
where a corporation issues options to
buy or sell its own stock. See Deficit
Reduction Act of 1984, H.R. Rep. No.
432, 98th Cong., 2d. Sess. pt. 2 1196
(1984) (expanding section 1032(a) to
provide that a corporation does not
recognize gain or loss with respect to
any lapse or acquisition of an option to
buy or sell its stock, including treasury
stock). As in the case of a subsidiary
corporation’s dealings in parent
corporation stock, however, section
1032 may not always prevent selective
loss recognition where a subsidiary
corporation deals in options on parent
corporation stock. Again, the zero basis
result serves to limit such planning
opportunities.

The Treasury and the IRS have
determined that the concerns
underlying section 1032 are not present
where the issuing corporation transfers
options on its own stock to the
acquiring corporation pursuant to a plan
by which the acquiring corporation
immediately transfers those options to
acquire money or other property.
Accordingly, these proposed regulations
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apply to an option issued by an issuing
corporation to buy or sell its own stock
in the same manner as they apply to
stock of an issuing corporation.

Amendment to §1.1032-2

The preamble to the final regulations
under §1.1032-2 states that the tax
treatment of a disposition by the
acquiring corporation (S) of stock
options of the corporation (P) in control
of S was beyond the scope of the
project. (Preamble to Final Regulations
under sections 358, 1032 and 1502 [TD
8648, 1996-1 C.B. 37, 39].) The IRS and
the Treasury believe that the tax
treatment of stock options of the issuing
corporation in these triangular
reorganizations also should be
addressed under section 1032.
Accordingly, these proposed regulations
amend §1.1032-2 to provide that
§1.1032-2 shall apply to an option to
buy or sell P stock issued by P in the
same manner as that section applies to
the stock of P.

Proposed Effective Date

The regulations are proposed to be
effective on the date that final
regulations are published in the Federal
Register.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the regulation
does not impose a collection of
information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (preferably a signed
original and eight copies) that are timely
submitted to the IRS. All comments will
be available for public inspection and
copyin% ) )

A public hearing has been scheduled
for Thursday, January 7, 1999 beginning
at 10 a.m., in room 2615, Internal
Revenue Building, 1111 Constitution
Avenue, NW., Washington, DC. Because
of access restrictions, visitors will not be
admitted beyond the Internal Revenue

Building lobby more than 15 minutes
before the hearing starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons who wish to present oral
comments at the hearing must request to
speak, and submit an outline of topics
to be discussed and the time to be
devoted to each topic by Thursday,
December 17, 1998.

A period of ten minutes will be
allocated to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
proposed regulations is Lee A. Dean of
the Office of the Assistant Chief Counsel
(Corporate), IRS. However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.83-6 is amended by
adding two sentences to the end of
paragraph (d)(1) to read as follows:

§1.83-6 Deduction by employer.
* * * * *

(d)(1) * * * For special rules that
may apply to a corporate shareholder’s
transfer of its own stock to any person
in consideration of services performed
for another corporation, see §1.1032-3.
The preceding sentence applies to
transfers of stock occurring on or after
the date these regulations are published
as final regulations in the Federal

Register.
* * * * *

Par. 3. Section 1.1032-2 is amended
by:

1. Revising paragraph (e);

2. Adding paragraph (f).

The addition and revision read as
follows:

§1.1032-2 Disposition by a corporation of
stock of a controlling corporation in certain
triangular reorganizations.

* * * * *

(e) Stock options. The rules of this
section shall apply to an option to buy
or sell P stock issued by P in the same
manner as the rules of this section apply
to P stock.

(f) Effective dates. This section
applies to triangular reorganizations
occurring on or after December 23, 1994.
Paragraph (e) applies to transfers of
stock options occurring on or after the
date these regulations are published as
final regulations in the Federal Register.

Par. 4. Section 1.1032-3 is added to
read as follows:

§1.1032-3 Disposition of stock or stock
options in certain transactions not
qualifying under any other nonrecognition
provision.

(a) Scope. This section provides rules
for certain transactions in which one
corporation (the acquiring corporation)
acquires money or other property (as
defined in §1.1032-1) in exchange, in
whole or in part, for stock of another
corporation (the issuing corporation).

(b) General rule. In a transaction to
which this section applies, no gain or
loss is recognized on the disposition of
the issuing corporation’s stock by the
acquiring corporation. The transaction
is treated as if, immediately before the
acquiring corporation disposes of the
stock of the issuing corporation, the
acquiring corporation purchased the
issuing corporation’s stock from the
issuing corporation for fair market value
with cash contributed to the acquiring
corporation by the issuing corporation
(or, if necessary, through intermediate
corporations).

(c) Applicability. The rules of this
section apply only if, pursuant to a plan
to acquire money or other property—

(1) The acquiring corporation acquires
stock of the issuing corporation directly
or indirectly from the issuing
corporation in a transaction in which,
but for this section, the basis of the
stock of the issuing corporation in the
hands of the acquiring corporation
would be determined with respect to the
issuing corporation’s basis in the issuing
corporation’s stock under section 362(a);

(2) The acquiring corporation
immediately transfers the stock of the
issuing corporation to acquire money or
other property; and

(3) No party receiving stock of the
issuing corporation from the acquiring
corporation receives a substituted basis
in the stock of the issuing corporation
within the meaning of section
7701(a)(42).

(d) Stock options. The rules of this
section shall apply to an option issued
by a corporation to buy or sell its own
stock in the same manner as the rules
of this section apply to the stock of an
issuing corporation.
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(e) Examples. The following examples
illustrate the application of this section:

Example 1. (i) X, a corporation, owns all
of the stock of Y corporation. Y reaches an
agreement with A, an individual, to acquire
a truck from A in exchange for 10 shares of
X stock with a fair market value of $100. To
effectuate Y’s agreement with A, X transfers
to Y the X stock in a transaction in which,
but for this section, the basis of the X stock
in the hands of Y would be determined with
respect to X’s basis in the X stock under
section 362(a). Y immediately transfers the X
stock to A to acquire the truck.

(i) In this Example 1, no gain or loss is
recognized on the disposition of the X stock
by Y. Immediately before Y’s disposition of
the X stock, Y is treated as purchasing the X
stock from X for $100 of cash contributed to
Y by X.

Example 2. (i) Assume the same facts as
Example 1, except that, rather than X stock,
X transfers an option with a fair market value
of $100 to buy X stock.

(ii) In this Example 2, no gain or loss is
recognized on the disposition of the X stock
option by Y. Immediately before Y’s
disposition of the X stock option, Y is treated
as purchasing the X stock option from X for
$100 of cash contributed to Y by X.

Example 3. (i) X, a corporation, owns all
of the outstanding stock of Y corporation. A,
an individual, is an employee of Y. Pursuant
to an agreement between X and Y to
compensate A for services provided to Y, X
transfers to A 10 shares of X stock with a fair
market value of $100. Under § 1.83-6(d), but
for this section, the transfer of X stock by X
to A would be treated as a contribution of the
X stock by X to the capital of Y, and
immediately thereafter, a transfer of the X
stock by Y to A. But for this section, the basis
of the X stock in the hands of Y would be
determined with respect to X’s basis in the
X stock under section 362(a).

(ii) In this Example 3, no gain or loss is
recognized on the deemed disposition of the
X stock by Y. Immediately before Y’s deemed
disposition of the X stock, Y is treated as
purchasing the X stock from X for $100 of
cash contributed to Y by X.

Example 4. (i) X, a corporation, issues 10
shares of X stock subject to a substantial risk
of forfeiture to compensate Y’s employee, A,
for services. A does not have an election
under section 83(b) in effect with respect to
the X stock. X retains a reversionary interest
in the X stock in the event that A forfeits the
right to the stock. At the time the stock vests,
the 10 shares of X stock have a fair market
value of $100. Under § 1.83-6(d), but for this
section, the transfer of the X stock by X to
A would be treated, at the time the stock
vests, as a contribution of the X stock by X
to the capital of Y, and immediately
thereafter, a disposition of the X stock by Y
to A. The basis of the X stock in the hands
of Y, but for this section, would be
determined with respect to X’s basis in the
X stock under section 362(a).

(ii) In this Example 4, no gain or loss is
recognized on the deemed disposition of X
stock by Y when the stock vests. mmediately
before Y’s deemed disposition of the X stock,
Y is treated as purchasing X’s stock from X
for $100 of cash contributed to Y by X.

Example 5. (i) Assume the same facts as in
Example 4, except that Y (rather than X)
retains a reversionary interest in the X stock
in the event that A forfeits the right to the
stock. Several years after X’s transfer of the
X shares, the stock vests.

(ii) This section does not apply to Y’s
deemed disposition of the X shares. For the
tax consequences to Y on the deemed
disposition of the X stock, see § 1.83-6(b).

(f) Effective date. This section applies
to transfers of stock or stock options of
the issuing corporation occurring on or
after the date these regulations are
published as final regulations in the
Federal Register.

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
[FR Doc. 98-25342 Filed 9-22-98; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 31

[REG—209769-95]

RIN 1545-AT56

Exception From Supplemental Annuity
Tax on Railroad Employers

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide
guidance to employers covered by the
Railroad Retirement Tax Act. The
Railroad Retirement Tax Act imposes a
supplemental tax on those employers, at
a rate determined by the Railroad
Retirement Board, to fund the Railroad
Retirement Board’s supplemental
annuity benefit. These proposed
regulations provide rules for applying
the exception from the supplemental tax
with respect to employees covered by a
supplemental pension plan established
pursuant to a collective bargaining
agreement and for applying a related
excise tax with respect to employees for
whom the exception applies. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Comments must be received by
December 22, 1998. Requests to speak
and outlines of topics to be discussed at
the public hearing scheduled for
January 20, 1999, must be received by
December 30, 1998.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-209769-95),
room 5228, Internal Revenue Service,
POB 7604, Ben Franklin Station,

Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8a.m. and 5 p.m. to
CC:DOM:CORP:R (REG-209769-95),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue,
NW., Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html. The public
hearing will be held in Room 2615,
Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Linda S. F.
Marshall, (202) 622—-6030; concerning
submissions and the hearing, Michael
Slaughter, (202) 622-7190 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Employment Tax
Regulations (26 CFR Part 31) under
section 3221(d). These proposed
regulations provide guidance regarding
the section 3221(d) exception from the
tax imposed under section 3221(c) with
respect to employees covered by a
supplemental pension plan of the
employer established pursuant to an
agreement reached through collective
bargaining.

Under the Railroad Retirement Act of
1974, as amended (RRA), an employee
of a railroad employer generally is
entitled to receive a supplemental
annuity paid by the Railroad Retirement
Board (RRB) at retirement. An employee
is entitled to receive a supplemental
annuity only if the employee has
performed at least 25 years of service
with the railroad industry, including
service with the railroad industry before
October 1, 1981. The monthly amount of
the supplemental annuity ranges from
$23 to $43, based on the employee’s
number of years of service. See 45
U.S.C. 231b(e). Under section 2(h)(2) of
the RRA, an employee’s supplemental
annuity is reduced by the amount of
payments received by the employee
from any plan determined by the RRB
to be a supplemental pension plan of
the employer, to the extent those
payments are derived from employer
contributions.

Section 3221(c) imposes a tax on each
railroad employer to fund the
supplemental annuity benefits payable
by the Railroad Retirement Board. The
tax imposed under section 3221(c) is
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based on work-hours for which
compensation is paid. The rate of tax
under section 3221(c) is established by
the RRB quarterly, and is calculated to
generate sufficient tax revenue to fund
the RRB’s current supplemental annuity
obligations.

Under section 3221(d), the tax
imposed by section 3221(c) does not
apply to an employer with respect to
employees who are covered by a
supplemental pension plan established
pursuant to an agreement reached
through collective bargaining between
the employer and employees. However,
if an employee for whom the employer
is relieved of any tax under the section
3221(d) exception becomes entitled to a
supplemental annuity from the RRB, the
employer is subject to an excise tax
equal to the amount of the supplemental
annuity paid to the employee (plus a
percentage determined by the RRB to be
sufficient to cover administrative costs
attributable to those supplemental
annuity payments).

Section 3221(d) was enacted by Pub.
L. 91-215, 84 Stat. 70, which amended
the Railroad Retirement Act of 1937 and
the Railroad Retirement Tax Act. The
legislative history to Pub. L. 91-215
indicates that the exception under
section 3221(d) from the tax imposed
under section 3221(c) was ““directed
primarily at the situation existing on
certain short-line railroads which are
owned by the steel companies. The
employees of these lines are, for the
most part, covered by other
supplemental pension plans established
pursuant to collective bargaining
agreements between the steel companies
and the unions representing the
majority of their employees. * * *
[TIhese railroads will no longer be
required to pay a tax to finance the
supplemental annuity fund, but will be
required to reimburse the Railroad
Retirement Board for any supplemental
annuities that their employees may be
paid upon retirement.” S. Rep. 91-650,
91st Cong., 2d Sess. 6 (February 3,
1970).

Summary of Regulations

These proposed regulations provide
rules for determining whether a plan is
a supplemental pension plan
established pursuant to an agreement
reached through collective bargaining.
Under these proposed regulations, a
plan is a supplemental pension plan
only if the plan is a pension plan within
the meaning of § 1.401-1(b)(1)(i). Under
this definition, a plan is a pension plan
only if the plan is established and
maintained primarily to provide
systematically for the payment of
definitely determinable benefits to

employees over a period of years,
usually for life, after retirement. Thus,
for example, a plan generally is not a
supplemental pension plan if
distributions from the plan that are
attributable to employer contributions
may be made prior to a participant’s
death, disability, or termination of
employment. See Rev. Rul. 74-254
(1974-1 C.B. 90); Rev. Rul. 56-693
(1956-2 C.B. 282).

These proposed regulations also
require that the RRB determine that a
plan is a private pension under its
regulations in order for the plan to be
a supplemental pension plan under
section 3221(d) and these proposed
regulations. This requirement is
included because the section 3221(d)
exception to the section 3221(c) tax is
based on the assumption that any
participant for whom the exception
applies will receive a reduced
supplemental annuity because of the
supplemental pension plan on account
of which the section 3221(c) tax is
eliminated.

The IRS requests comments regarding
other appropriate requirements for a
supplemental pension plan within the
meaning of section 3221(d).

These proposed regulations also
provide rules for determining whether a
plan is established by collective
bargaining agreement with respect to an
employer. These rules generally follow
the rules applicable to qualified plans
for this purpose.

Section 3221(d) imposes an excise tax
equal to the amount of the supplemental
annuity paid to any employee with
respect to whom the employer has been
excepted from the section 3221(c) tax
under the section 3221(d) exception.
These proposed regulations include
rules applying this excise tax under
section 3221(d).

Proposed Effective Date

These proposed regulations are
proposed to be effective October 1,
1998.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed

rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely (in
the manner described under the
ADDRESSES caption) to the IRS. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for January 20, 1999, at 10 a.m. in Room
2615, Internal Revenue Building, 1111
Constitution Avenue NW., Washington,
DC. Because of access restrictions,
visitors will not be admitted beyond the
Internal Revenue Building lobby more
than 15 minutes before the hearing
starts.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing.

Persons that wish to present oral
comments at the hearing must submit
comments and an outline of topics to be
discussed and the time to be devoted to
each topic (in the manner described
under the ADDRESSES caption of this
preamble) by December 30, 1998.

A period of 10 minutes will be
allotted to each person for making
comments.

An agenda showing the scheduling of
the speakers will be prepared after the
deadline for receiving outlines has
passed. Copies of the agenda will be
available free of charge at the hearing.

Drafting Information

The principal author of these
regulations is Linda S. F. Marshall,
Office of the Associate Chief Counsel
(Employee Benefits and Exempt
Organizations). However, other
personnel from the IRS and the Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 31

Employment taxes, Fishing vessels,
Gambling, Income taxes, Penalties,
Pensions, Railroad retirement, Reporting
and recordkeeping requirements, Social
security, Unemployment compensation.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
proposed to be amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME AT SOURCE

Paragraph 1. The authority citation
for part 31 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
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Par. 2. Section 31.3221—4 is added
under the undesignated centerheading
“Tax on Employers” to read as follows:

§31.3221-4 Exception from supplemental
tax.

(a) General rule. Section 3221(d)
provides an exception from the excise
tax imposed by section 3221(c). Under
this exception, the excise tax imposed
by section 3221(c) does not apply to an
employer with respect to employees
who are covered by a supplemental
pension plan, as defined in paragraph
(b) of this section, that is established
pursuant to an agreement reached
through collective bargaining between
the employer and employees, within the
meaning of paragraph (c) of this section.

(b) Definition of supplemental
pension plan—(1) In general. A plan is
a supplemental pension plan covered by
the section 3221(d) exception described
in paragraph (a) of this section only if
it meets the requirements of paragraphs
(b)(2) through (4) of this section.

(2) Pension benefit requirement. A
plan is a supplemental pension plan
within the meaning of this paragraph (b)
only if the plan is a pension plan within
the meaning of § 1.401-1(b)(1)(i) of this
chapter. Thus, a plan is a supplemental
pension plan only if the plan provides
for the payment of definitely
determinable benefits to employees over
a period of years, usually for life, after
retirement. A plan need not be funded
through a qualified trust that meets the
requirements of section 401(a) or an
annuity contract that meets the
requirements of section 403(a) in order
to meet the requirements of this
paragraph (b)(2). A plan that is a profit-
sharing plan within the meaning of
§1.401-1(b)(1)(ii) of this chapter or a
stock bonus plan within the meaning of
§1.401-1(b)(1)(iii) of this chapter is not
a supplemental pension plan within the
meaning of this paragraph (b).

(3) Railroad Retirement Board
determination with respect to the plan.
A plan is a supplemental pension plan
within the meaning of this paragraph (b)
with respect to an employee only during
any period for which the Railroad
Retirement Board has made a
determination under 20 CFR 216.42(d)
that the plan is a private pension, the
payments from which will result in a
reduction in the employee’s
supplemental annuity payable under 45
U.S.C. 231a(b). A plan is not a
supplemental pension plan for any time
period before the Railroad Retirement
Board has made such a determination,
or after that determination is no longer
in force.

(4) Other requirements. [Reserved]

(c) Collective bargaining agreement. A
plan is established pursuant to a
collective bargaining agreement with
respect to an employee only if, in
accordance with the rules of §1.410(b)—
6(d)(2) of this chapter, the employee is
included in a unit of employees covered
by an agreement that the Secretary of
Labor finds to be a collective bargaining
agreement between employee
representatives and one or more
employers, provided that there is
evidence that retirement benefits were
the subject of good faith bargaining
between employee representatives and
the employer or employers.

(d) Substitute section 3221(d) excise
tax. Section 3221(d) imposes an excise
tax on any employer who has been
excepted from the excise tax imposed
under section 3221(c) by the application
of section 3221(d) and paragraph (a) of
this section with respect to an
employee. The excise tax is equal to the
amount of the supplemental annuity
paid to that employee under section 2(b)
of the Railroad Retirement Act of 1974
(88 Stat. 1305), plus a percentage thereof
determined by the Railroad Retirement
Board to be sufficient to cover the
administrative costs attributable to such
payments under section 2(b) of that Act.

(e) Effective date. This section is
effective October 1, 1998.

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
[FR Doc. 98-25341 Filed 9-22-98; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD8-96-049]

RIN 2115-AE47

Drawbridge Operation Regulation;
Back Bay of Biloxi, MS

AGENCY: Coast Guard, DOT.

ACTION: Notice of supplemental
proposed rulemaking.

SUMMARY: The Coast Guard proposes a
change to the regulation governing the
operation of the bascule span Popps
Ferry Road Bridge across the Back Bay
of Biloxi, mile 8.0, in Biloxi, Harrison
County, Mississippi. This supplemental
proposal is the result of comments on
the notice of proposed rulemaking. The
proposal would permit the draw to
remain closed to navigation from 7:30
a.m.to9am., 11:30 a.m. to 1:30 p.m.
and from 4:30 p.m. to 6 p.m., Monday
through Friday, except Federal holidays.

DATES: Comments must be received on
or before November 23, 1998.

ADDRESSES: You may mail comments to
Commander (ob), Eighth Coast Guard
District, 501 Magazine Street, New
Orleans, Louisiana 70130-3396, or
deliver them to room 1313 at the same
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The Commander, Eighth Coast Guard
District, Bridge Administration Branch
maintains the public docket for this
rulemaking. Comments, and documents
as indicated in this preamble will
become part of this docket and will be
available for inspection or copying at
the address given above, between 8 a.m.
and 3 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Phil Johnson, Bridge Administration
Branch, at the address given above,
telephone (504) 589-2965.

SUPPLEMENTARY INFORMATION:

Requests for Comments

The Coast Guard encourages
interested parties to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD 08-96-049) and the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, no larger that 8%2
by 11 inches, suitable for copying and
electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposed rule
in view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Eighth Coast
Guard District at the address under
ADDRESSES. The request should include
the reasons why a hearing would be
beneficial. If it is determined that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Background and Purpose

The Coast Guard published a notice of
proposed rulemaking on November 20,
1996 (61 FR 59047). The proposed rule
would have permitted the draw to
remain closed to navigation from 7:30
a.m.to9a.m., 11:30 a.m. to 1:30 p.m.
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and from 4:30 p.m. to 6 p.m., Monday
through Friday, except Federal holidays.

Comments received prompted the
Coast Guard to reevaluate the proposal.
Nine letters were received in response
to the public notice. National Marine
Fisheries stated in one letter that the
proposal would not adversely affect
fishery resources and offered neither
support nor objection. One letter did not
object to nor support the proposal, but
suggested a change to the times in the
proposed rule. Four letters were in
opposition to the proposed rule for
certain specific reasons as follows: one
letter of objection stated that there is no
safe area for a towboat and barges to
wait for the opening; the second letter
was from a paving company which
stated that the regulation would
severely restrict its raw material
shipments, causing work delays and
ultimately increasing costs; the third
letter was from a construction company,
stating that delays in shipments of
materials would increase operating
costs; the fourth letter from another
construction company stated that costs
of delays of towboats to construction
sites would be significant.

Three other letters stated opposition
to the proposal based on the previous
poor condition of the bridge which
restricted transits to daylight hours.
Obsolete, worn-out components of the
lift mechanism often limited operation
of the bridge to one bascule span which
significantly reduced the width of the
waterway. During periods when only
one bascule span was operable, vessel
traffic was only able to transit the bridge
during daylight hours for safety reasons.
Thus, the proposed rule would have
more severely limited the times that
vessels could have passed through the
bridge. Additionally, tugs with double-
wide tows had to break down into
single-wide tows to transit the restricted
opening of the bridge. It is believed that
this condition prompted a significant
portion of objections from waterway
users. The operating machinery of the
bridge has recently been replaced and
the bridge is now fully operational.
Therefore, the bridge is operated 24
hours per day, and waterway users may
now safely transit the bridge at night.
The Coast Guard believes that interested
parties should have another opportunity
to comment on the proposed change
before a decision is made.

Discussion of Proposed Rule

The Coast Guard is considering
changing the regulation governing the
operation of the Popps Ferry Road
bridge across the Back Bay of Biloxi,
mile 8.0, in Biloxi, Harrison County,
Mississippi to permit the draw to

remain closed to navigation from 7:30
a.m.to9am., 11:30 a.m. to 1:30 p.m.
and from 4:30 p.m. to 6 p.m., Monday
through Friday, except Federal holidays.
Presently, the draw of the bridge opens
on signal. The proposed regulation
would allow for the free flow of
vehicular traffic, while still serving the
reasonable needs of navigational
interests.

The drawbridge is a double leaf
bascule span structure. Vertical
clearance of the bridge is 24 feet above
mean high water in the closed-to-
navigation position and unlimited to the
open-to-navigational position.
Horizontal clearance is 180 feet.
Navigation on the waterway consists of
tugs with tows, commercial fishing
vessels and recreational craft. Vehicular
traffic crossing the bridge during peak
rush hour traffic periods has increased
significantly during recent years.
Additionally, since the City of Biloxi is
bisected by the Popps Ferry Road
Bridge, openings during rush hour
traffic periods paralyze vehicular traffic
movement. This is the only route
available to mid-city commuters
without taking a 15-mile detour via
Interstate 10 East to Interstate 110
South, thence U.S. 90 west to Popps
Ferry Road on the south side of the Back
Bay of Biloxi.

Data provided by the Harrison County
Board of Supervisors show that from
May 1994 through May 1995, the
number of vessels that passed the bridge
during the proposed 7:30 a.m. to 9 a.m.
closure period averaged 0.4 vessels
daily, the number of vessels that passed
the bridge during the proposed 11:30
a.m. to 1:30 p.m. closure period
averaged 0.5 vessels daily and the
number of vessels that passed the bridge
during the proposed 4:30 p.m. to 6 p.m.
closure period averaged 0.4 vessels
daily. Vehicular traffic that crosses the
bridge during the proposed closure
period of 7:30 a.m. to 9 a.m. average
approximately 268 daily; from 11:30
a.m. to 1:30 p.m., 860 daily and from
4:30 p.m. to 6 p.m. 540 daily. While
vessel traffic through this bridge
remains relatively constant, vehicular
traffic is steadily increasing as
development in the area occurs. This
change in drawbridge operating
regulations will provide relief for
congested vehicular traffic during these
periods while still providing for the
reasonable needs of navigation.

Regulatory Evaluation

This proposal is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential cost
and benefits under section 6(a)(3) of that

order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposal to be
so minimal that a full Regulatory
Evaluation under paragraph 10(e) of the
regulatory policies and procedures of
DOT is unnecessary. This is because the
number of vessels impaired during the
proposed closed-to-navigation periods is
minimal. Commercial fishing vessels
still have ample opportunity to transit
this waterway before and after the peak
vehicular traffic periods as is their
customary practice.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “*‘Small
entities” may include small businesses,
not-for-profit organizations that are
independently owned and operated and
are not dominant in their fields and
governmental jurisdictions with
populations of less than 50,000.

The proposed rule considers the
needs of local commercial fishing
vessels, as the study of vessels passing
the bridge included such commercial
vessels. These local commercial fishing
vessels will still have the ability to pass
the bridge in the early morning, early
afternoon and evening hours. Thus, the
economic impact is expected to be
minimal. Additionally, there is no
indication that other waterway users
would suffer any type of economic
hardship if they are precluded from
transiting the waterway during the
hours that the draw is scheduled to
remain in the closed-to-navigation
position. Therefore, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposed rule, if adopted, will not have
a significant economic impact on a
substantial number of small entities. If,
however, you think that your business
or organization qualifies as a small
entity and that this proposed rule will
have a significant impact on your
business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this proposed
rule will economically affect it.

Collection of Information

This proposed rule does not provide
for a collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).
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Federalism

The Coast Guard has analyzed this
proposed rule under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposed rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment. The authority to regulate
the permits of bridges over the navigable
waters of the U.S. belongs to the Coast
Guard by Federal statutes.

Environment

The Coast Guard considered the
environmental impact of this proposed
rule and concluded that under Figure 2—
1, paragraph 32(e) of Commandant
Instruction M16475.1C, this proposed
rule is categorically excluded from
further environmental documentation.
A ‘““‘Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons set out in the
preamble, the Coast Guard proposes to
amend Part 117 of Title 33, Code of
Federal Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Add §117.675(c) to read as follows:

§117.675 Back Bay of Biloxi.

* * * * *

(c) The draw of the Popps Ferry Road
bridge, mile 8.0, at Biloxi, shall open on
signal; except that, from 7:30 a.m. to 9
a.m., from 11:30 a.m. to 1:30 p.m. and
from 4:30 p.m. to 6 p.m. Monday
through Friday, except Federal holidays,
the draw need not be opened for passage
of vessels. The draw shall open at any
time for a vessel in distress.

Dated: September 14, 1998.
A.L. Gerfin, Jr.,
Captain, U.S. Coast Guard, Acting
Commander, Eighth Coast Guard District.
[FR Doc. 98-25463 Filed 9-22-98; 8:45 am]

BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[AK10-1-7022b; FRL-6163-1]
Approval and Promulgation of State
Implementation Plans: Alaska

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is approving the
State Implementation Plan (SIP)
revision submitted by the State of
Alaska for the purpose of revising the
mobile source category of the 1990 base
year inventory. The SIP revision was
submitted by the State when an
improved model for estimating mobile
source emissions became available. In
the Final Rules section of this Federal
Register, the EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal amendment and anticipates
no adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If no adverse
comments are received in response to
this action, no further activity is
contemplated in relation to this rule. If
the EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time.

DATES: Comments must be received in
writing by October 23, 1998.

ADDRESSES: Written comments should
be addressed to Montel Livingston,
Environmental Protection Specialist,
Office of Air Quality (OAQ-107), at the
EPA Regional Office listed below.
Copies of the documents of the state
submittal are available at the following
addresses for inspection during normal
business hours. Interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. Environmental
Protection Agency, Region 10, Office of
Air Quality, 1200 Sixth Avenue, Seattle,
WA 98101, and the Alaska Department
of Environmental Conservation, 410
Willoughby, Room 105, Juneau, Alaska.

FOR FURTHER INFORMATION CONTACT: Joan
Cabreza, Environmental Scientist, Office
of Air Quality (OAQ-107), EPA, 1200
Sixth Avenue, Seattle, WA 98101, (206)
553-8505.

SUPPLEMENTARY INFORMATION:

For additional information. See the
Direct Final rule which is located in the
Rules section of this Federal Register.

Dated: September 4, 1998.

Randall F. Smith,

Acting Regional Administrator, Region 10.
[FR Doc. 98-25319 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 206-0095b; FRL-6164-7]

Approval and Promulgation of State
Implementation Plans; California State
Implementation Plan Revision, San
Diego County Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is approving a revision to
the California State Implementation
Plan (SIP) submitted by the California
Air Resources Board (CARB). The
revision consists of nine volatile organic
compound (VOC) negative declarations
from the San Diego County Air
Pollution Control District (SDCAPCD).
The intended effect of this action is to
include these negative declarations in
the SIP and to meet the requirements of
the Clean Air Act, as amended in 1990
(CAA or the Act). In the Final Rules
Section of this Federal Register, EPA is
approving the state’s SIP revision as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial revision and
anticipates no adverse comments. A
rationale for this approval is set forth in
the direct final rule. If no adverse
comments are received, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period. Any
parties interested in commenting should
do so at this time.
DATES: Written comments must be
received by October 23, 1998.
ADDRESSES: Comments must be
addressed to: Andrew Steckel, Chief,
Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
Copies of the negative declarations are
available for public inspection at EPA’s
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Region IX office and at the following
locations during normal business hours.

Rulemaking Office (AIR-4), Air
Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105

Air Docket (6102), U.S. Environmental
Protection Agency, 401 “M"’ Street,
SW, Washington, DC 20460

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L" Street,
Sacramento, CA 95812

San Diego County Air Pollution Control
District, 9150 Chesapeake Drive, San
Diego, California 92123-1096.

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901
Telephone: (415) 744-1184.

SUPPLEMENTARY INFORMATION: This
document concerns negative
declarations for VOC source categories
from the SDCAPCD. On February 25,
1998, the CARB submitted nine negative
declarations for the SDCAPCD for the
following VOC source categories: (1)
synthetic organic chemical
manufacturing (SOCMI)—distillation,
(2) SOCMI—reactors, (3) wood
furniture, (4) plastic parts coatings
(business machines), (5) plastic parts
coatings (other), (6) offset lithography,
(7) industrial wastewater, (8) autobody
refinishing, and (9) volatile organic
liquid storage. These negative
declarations confirm that the respective
source categories are not present in the
SDCAPCD. The negative declarations
were adopted by the SDCAPCD on
October 22, 1997 and submitted to EPA
by CARB as revisions to the SIP on
February 25, 1998.

For further information, please see the
information provided in the Direct Final
action which is located in the Rules
Section of this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 8, 1998.

Felicia Marcus,

Regional Administrator, Region IX.

[FR Doc. 98-25329 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 206-0096b; FRL—6164-5]

Approval and Promulgation of State
Implementation Plans; California State

Implementation Plan Revision, Placer
County Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is approving a revision to
the California State Implementation
Plan (SIP) submitted by the California
Air Resources Board (CARB). The
revisions concern negative declarations
from the Placer County Air Pollution
Control District (PCAPCD) for seven
source categories that emit volatile
organic compounds (VOC) and five
source categories that emit oxides of
nitrogen (NOx). The intended effect of
this action is to include these negative
declarations in the SIP and to meet the
requirements of the Clean Air Act, as
amended in 1990 (CAA or the Act). In
the Final Rules Section of this Federal
Register, EPA is approving the state’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
revision and anticipates no adverse
comments. A rationale for this action is
set forth in the direct final rule. If no
adverse comments are received, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period. Any parties interested in
commenting on this action should do so
at this time.

DATES: Written comments must be
received by October 23, 1998.
ADDRESSES: Comments on this action
should be addressed to: Andrew
Steckel, Chief, Rulemaking Office (AIR—
4), Air Division, U.S. Environmental
Protection Agency, Region IX, 75
Hawthorne Street, San Francisco, CA
94105-3901.

Copies of the negative declarations are
available for public inspection at EPA’s
Region IX office and at the following
locations during normal business hours.
Rulemaking Office (AIR-4), Air Division,

U.S. Environmental Protection Agency,

Region IX, 75 Hawthorne Street, San

Francisco, CA 94105
Air Docket (6102), U.S. Environmental

Protection Agency, 401 “M”’ Street, S.W.,

Washington, D.C. 20460

California Air Resources Board, Stationary
Source Division, Rule Evaluation Section,
2020 L Street, Sacramento, CA 95812

Placer County Air Pollution Control District,
11464 “B” Avenue, Auburn, CA 95603

FOR FURTHER INFORMATION CONTACT: Julie

A. Rose, Rulemaking Office (AIR-4), Air

Division, U.S. Environmental Protection

Agency, Region IX, 75 Hawthorne

Street, San Francisco, CA 94105-3901

Telephone: (415) 744-1184.

SUPPLEMENTARY INFORMATION: This
document concerns negative
declarations for seven VOC source
categories from the PCAPCD: (1)
aerospace coatings, (2) industrial waste
water treatment, (3) plastic parts
coatings (business machines), (4) plastic
parts coatings (other), (5) shipbuilding
and repair, (6) synthetic organic
chemical manufacturing (SOCMI)-batch
plants, and (7) SOCMI-reactors. This
document also concerns negative
declarations for five NOy source
categories from the PCAPCD: (1) Nitric
and Adipic Acid Manufacturing Plants,
(2) Utility Boilers, (3) Cement
Manufacturing Plants, (4) Glass
Manufacturing Plants, and (5) Iron and
Steel Manufacturing Plants. These
negative declarations certify that there
are no major facilities for VOC or NOx
in the above source categories in the
PCAPCD. They were adopted by the
PCAPCD on October 9, 1997 and
submitted to EPA on February 25, 1998
by the California Air Resources Board.

For further information, please see the
information provided in the Direct Final
action which is located in the Rules
Section of this Federal Register.

Authority: 42 U.S.C. 7401 et seq.

Dated: September 8, 1998.
Felicia Marcus,
Regional Administrator, Region IX.
[FR Doc. 98-25331 Filed 9-22-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60
[AD-FRL-6163-8]
RIN 2060-A622

Amendments to Standards of
Performance for New Stationary
Sources; Monitoring Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Supplemental proposal.

SUMMARY: Today’s action proposes to
incorporate by reference into
Performance Specification 1 (PS-1):
Specifications and Test Procedures for
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Opacity Continuous Emission
Monitoring Systems in Stationary
Sources (40 CFR part 60, Appendix B)
the standard practice developed by
American Society for Testing and
Materials (ASTM) entitled “‘Standard
Practice for Continuous Opacity
Monitoring Manufacturers to Certify
Design Conformance and Monitor
Calibration,” Document number D6216.
This proposal is a supplement to actions
published in the Federal Register on
November 25, 1994 (59 FR 60585).
ASTM D6216 helps to ensure that
continuous opacity monitoring systems
(COMS) meet the most current
minimum design and calibration
requirements. This proposal also
contains revision to Subpart A, §§60.13
and 60.17, as well as editorial
corrections to PS—1 other than the
incorporations by reference.

DATES: Comments. Comments must be
received on or before November 23,
1998.

Public Hearing. If anyone contacts
EPA requesting to speak at a public
hearing by October 14, 1998, a public
hearing will be held on October 23,
1998 beginning at 10 a.m. Persons
interested in attending the hearing
should call the contact person
mentioned under ADDRESSES to verify
that a hearing will be held.

Request to Speak at Hearing. Persons
wishing to present oral testimony at the
public hearing must contact EPA by
October 6, 1998.

ADDRESSES: Comments. Comments
should be submitted (in duplicate if
possible) to: Air Docket Section (LE—
131), Attention: Docket No. A-91-07,
U.S. Environmental Protection Agency,
401 M Street, SW., Washington, DC
20460.

Public Hearing. If anyone contacts
EPA requesting a public hearing, it will
be held at EPA’s Emission Measurement
Center, Research Triangle Park, North
Carolina. Persons interested in attending
the hearing or wishing to present oral
testimony should contact Mr. Solomon
O. Ricks, Emission Measurement Center
(MD-19), Emissions, Monitoring, and
Analysis Division, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina, 27711, telephone
number (919) 541-5242.

Background Information. The
background information for this
proposal may be obtained from: Air
Docket Section (MC-6102), Attention:
Docket No. A-91-07, U.S.
Environmental Protection Agency,
Room M-1500, First Floor, Waterside
Mall, 401 M Street, SW., Washington,
DC 20460. The background information
contains correspondence between EPA

and ASTM during the development of
the ASTM standard practice.

Docket. A docket, No. A—91-07,
containing information relevant to this
rulemaking, is available for public
inspection between 8:30 a.m. and noon
and 1:30 p.m. and 3:30 p.m., Monday
through Friday, at EPA’s Air Docket
Section, Room M-1500, First Floor,
Waterside Mall, 401 M Street, SW.,
Washington, DC 20460. A reasonable fee
may be charged for copying. A copy of
the ASTM D6216 standard practice is
included in the docket.

FOR FURTHER INFORMATION CONTACT:

For information concerning the
standard, contact Mr. Solomon Ricks at
(919) 541-5242, Source Characterization
Group A, Emissions, Monitoring, and
Analysis Division (MD-19), U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711.

SUPPLEMENTARY INFORMATION: The
following outline is provided to aid in
reading the preamble to the
supplemental proposal:

I. Introduction
Il. Summary of Changes
A. Design Specifications Verification
Procedures
B. Performance Specifications Verification
Procedures
C. Other Revisions
I1l. Administrative Requirements
A. Docket
B. Executive Order 12866
C. Regulatory Flexibility Act
D. Paperwork Reduction Act
E. Unfunded Mandates Act
F. Executive Order 12875
G. National Technology Transfer and
Advancement Act
H. Executive Order 13045
I. Executive Order 13084

l. Introduction

PS-1, Specifications and Test
Procedures for Opacity Continuous
Emission Monitoring Systems in
Stationary Sources (40 CFR Part 60,
Appendix B) was first published in the
Federal Register on October 6, 1975 (40
FR 64250). An amendment to PS—1 was
published on March 30, 1983 (48 FR
13322).

Additional experience with the
procedures of PS—1 led EPA to propose
a second set of revisions proposed in the
Federal Register (59 FR 60585) on
November 25, 1994. These revisions
were intended to (1) clarify owner and
operator and monitor vendor
obligations, (2) reaffirm and update
COMS design and performance
requirements, and (3) provide EPA and
affected facilities with equipment
assurances for carrying out effective
monitoring. Today’s proposal
supplements the November 25, 1994

proposal and will further contribute to
the goal of updating COMS design and
performance requirements.

These revisions to subpart A and PS—
1 will apply to all COMS installed or
replaced after the date of promulgation
for purposes of monitoring opacity, as
required in the Code of Federal
Regulations (CFR). These requirements
may also apply to stationary sources
located in a State, District, Reservation,
or Territory that have adopted these
requirements into their implementation
plan. Following promulgation, a source
owner, operator, or manufacturer will be
subject to these requirements if
installing a new COMS, relocating a
COMS, replacing a COMS, recertifying a
COMS that has undergone substantial
refurbishing (in the opinion of the
enforcing agency), or has been
specifically required to recertify the
COMS with these revisions.

1. Summary of Changes

Section 12 of the National Technology
Transfer and Advancement Act of 1995
(NTTAA) aims to reduce costs to the
private and public sectors by requiring
federal agencies to draw upon any
existing, suitable technical standards
used in commerce or industry. To
comply with NTTAA, which went into
effect in March 1996, EPA must
consider and use voluntary consensus
standards (VCS’s), if available and
applicable, unless such use is
inconsistent with law or otherwise
impractical.

In compliance with NTTAA, this
proposal incorporates by reference
ASTM standard D6216. The ASTM
D6216 will be referenced in 40 CFR part
60, §60.17. The development of D6216
was undertaken as a result of
discussions between representatives of
ASTM and EPA during September 1996.
The ASTM agreed to develop D6216 to
assist EPA in overcoming technical
issues with opacity monitors. The
additional design and performance
specifications and test procedures
included in D6216 eliminate many of
the performance problems that EPA
encountered and contribute to ensuring
the quality of opacity monitoring results
without restricting future technological
development. ASTM believes that
purchasers of opacity monitoring
equipment meeting all of the
requirements of D6216 are assured that
the opacity monitoring equipment meets
all of the design requirements of PS-1
and additional design specifications that
eliminate many of the operational
problems that were encountered in the
field. The standard will be incorporated
as presented in the following sections A
and B.
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A. Design Specifications Verification
Procedures

This proposal incorporates the design
specification verification procedures
from ASTM standard D6216 in their
entirety. Included in ASTM D6216 are
three new design specification
verification procedures that will ensure
the accuracy of opacity monitor data is
not affected by fluctuations in supply
voltage, ambient temperature, and
ambient light. Therefore, EPA is
proposing the addition of verification
procedures for: (a) Insensitivity to
supply voltage variations, (b) thermal
stability, and (c) insensitivity to ambient
light.

The proposed revisions would move
the simulated zero and upscale
calibration requirements from section 7
(Performance Specifications Verification
Procedures) in November 25, 1994
proposal to section 6 (Design
Specification Verification Procedures).
ASTM standard D6216 provides
procedures for calibration check
devices, as well as automated
mechanisms to determine simulated
zero and upscale calibration drift. The
Agency is requesting comments on these
proposed revisions, and in particular on
the use of ASTM standard D6216.

B. Performance Specifications
Verification Procedures

In a reversal from the November 25,
1994 proposed revisions to PS—1 which
placed the responsibility of some tests
on the owner and operator, this
proposal places the responsibility of
performing the: (a) Calibration error test,
(b) instrument response time test, and
(c) optical alignment indicator test, on
the manufacturer. Under this proposal,
these tests and the equipment
preparation would be performed prior to
shipping the COMS to the owner or
operator. ASTM explained to the EPA
that the manufacturers would be
conducting these tests on each monitor
and also that the manufacturers were
more adequately equipped with test
stands for doing these tests than the
owner and operator at the facility.

This proposal also incorporates by
reference the procedures for these tests
from ASTM standard D6216. The
Agency requests comments on these
proposed revisions, and in particular on
the use of ASTM standard D6216.

C. Other Revisions

This proposal also contains some
revisions to 40 CFR part 60,
§60.13(d)(1) and several revisions or
corrections to PS-1. Those revisions and
corrections are summarized below. The
Agency requests comments on these
proposed changes.

We propose the following two
revisions to §60.13(d)(1):

(1) Change the zero and span calibration
levels to be based on the applicable opacity
standard; therefore, proper operation of the
monitor near the emission standard can be
confirmed on a daily basis, and

(2) Revise the statement about calibration
materials as defined in the applicable version
of PS-1; EPA’s intent is to have only one
version of PS-1.

The Agency proposes the following
revisions for section 2, Definitions, of
PS-1:

(1) Replace section 2.3 Calibration Drift
with Upscale Calibration Drift and being
moved to section 2.23. This change causes
the remaining definition subsection numbers
to change.

(2) Modify several definitions to be
consistent with ASTM D6216.

(3) Add definitions for the following three
procedures to be consistent with ASTM
D6216: External Adjustment, Intrinsic
Adjustment, and Zero Compensation.

We propose the following
modifications and corrections to section
4, Installation Specifications, of PS—1:

(1) Since a new design performance
specification now requires that the opacity
monitor exhibit no interference from ambient
light, modify section 4.1 by removing 4.1(d).

(2) Reorganize section 4 because sections
4.1 and 4.2 were both titled Measurement
Location.

We propose the following revisions to
section 5, Design Specifications, of PS—
1:

(1) Add design specifications criteria for,
(a) insensitivity to supply voltage variation,
(b) thermal stability, and

(c) insensitivity to ambient light.

(2) Revise the requirement to display and
record changes to the pathlength correction
factor (PLCF) such that the PLCF must not be
changeable and an alarm must activate when
the PLCF is changed.

(3) Update table 1-1 to reflect the revised
and added design specifications.

We also propose to revise section 7 as
follows:

(1) Revise table 1-3 in section 7 so that the
opacity values used for the calibration error
test ensure the accuracy of the opacity
monitor near the opacity standard. The
November 25, 1994 proposed revisions did
not check the accuracy of the COMS at or
near the applicable standard.

(2) Revise section 7.1.3.1.3 to reduce the
calibration frequency of primary attenuators
used for calibration of secondary attenuators.
ASTM assured EPA that when primary
attenuators are used only to calibrate
secondary attenuators, and they are stored in
a protective case, scratching or other
degradation of their surface is virtually
eliminated.

(3) Revise section 7.1.3.2 to reduce the
calibration frequency of secondary
attenuators. ASTM explained to EPA that
unless a secondary filter was severely

damaged, the calibration would not change
over a six-month period.

(4) Revise section 7.3, operational test
period, to clarify the sources operating status
during the 336-hour test period. During the
operational test period, the source should
operate in its normal operating mode.
Therefore, if normal operations contain
routine source shutdowns, the source’s down
periods are included in the 336-hour
operational test period. Also, the interval
between when external zero and calibration
adjustments can be made has been extended
from 24 hours to 168 hours.

I11. Administrative Requirements
A. Docket

The docket is an organized and
complete file of all information
submitted or otherwise considered by
EPA in the development of this
proposed rulemaking. The principal
purposes of the docket are: (1) to allow
interested parties to identify and locate
documents so that they can effectively
participate in the rulemaking process,
and (2) to serve as the record in case of
judicial review (except for interagency
review materials) [Clean Air Act Section
307(d)(7)(A)]-

B. Executive Order 12866

Under Executive Order 12866 (58 FR
51735 October 4, 1993), the EPA is
required to judge whether a regulatory
action is “significant’” and therefore
subject to Office of Management and
Budget (OMB) review and the
requirements of this Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs, or the rights and obligation of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is not “significant”
because none of the listed criteria apply
to this action. Consequently, this action
was not submitted to OMB for review
under Executive Order 12866.
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C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
proposed rule would not have a
significant impact on a substantial
number of small entities because no
additional cost will be incurred by such
entities because of the changes specified
by the rule. The requirements of the
proposal reaffirm the existing
requirements for demonstrating
conformance with the COMS PS’s.
Small entities will be affected to the
same degree that they are affected under
existing requirements. Therefore, |
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

D. Paperwork Reduction Act

This proposed rule does not contain
any information collection requirements
subject to the Office of Management and
Budget review under the Paperwork
Reduction Act of 1980, 44 U.S.C. 3501
et seq.

E. Unfunded Mandates Act

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), the EPA
must prepare a budgetary impact
statement to accompany any proposed
rule, or any final rule for which a notice
of proposed rulemaking was published,
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more in any one year.
Under Section 205, if a budgetary
impact statement is required under
section 202, the EPA must select the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objective of the rule, unless the
Agency explains why this alternative is
not selected or the selection of this
alternative is inconsistent with law.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. Section 204
requires the Agency to develop a
process to allow elected state, local, and
tribal government officials to provide
input in the development of any

proposal containing a significant
Federal intergovernmental mandate.

The EPA has determined that this
proposed rule does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. The EPA has also
determined that this proposed rule does
not significantly or uniquely impact
small governments. Therefore, the
requirements of the Unfunded Mandates
Act do not apply to this action.

F. Executive Order 12875

Executive Order 12875 applies to the
promulgation of any regulation that is
not required by statute and that creates
a mandate upon a State, local, or tribal
government. Today’s action does not
impose any unfunded mandate upon
any State, local, or tribal government;
therefore, Executive Order 12875 does
not apply to this rulemaking.

G. National Technology Transfer and
Advancement Act

The National Technology Transfer
and Advancement Act of 1995
(NTTAA), section 12(d), Pub. L. 104—
113, generally requires federal agencies
and departments to use technical
standards that are developed or adopted
by voluntary consensus standards
bodies, using such technical standards
as a means to carry out policy objectives
or activities determined by the agencies
and departments. If use of such
technical standards is inconsistent with
applicable law or otherwise impractical,
a federal agency or department may
elect to use technical standards that are
not developed or adopted by voluntary
consensus standards bodies if the head
of the agency or department transmits to
the Office of Management and Budget
an explanation of the reasons for using
such standards.

To comply with NTTA, which went
into effect in March 1996, EPA must
consider and use voluntary consensus
standards (VCS’s) if available and
applicable. Today’s action proposes to
incorporate a VCS developed and
adopted by ASTM, standard D6216.
ASTM agreed to develop D6216 to assist
EPA in overcoming technical issues
with opacity monitors.

H. Executive Order 13045

Executive Order 13045 applies to any
rule that EPA determines (1) is
“economically significant’”” as defined
under Executive Order 12866, and (2)
addresses an environmental health or
safety risk that has a disproportionate
effect on children. If the regulatory
action meets both criteria, the Agency

must evaluate the environmental health
or safety effects of the planned rule on
children, and explain why the planned
regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by the
Agency. This proposed rule is not
subject to Executive Order 13045
because this is not an economically
significant regulatory action as defined
by E.O. 12866.

|. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
the extent of EPA’s proper consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.” Today’s rule does not
significantly or uniquely affect the
communities of Indian tribal
governments. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

List of Subjects in 40 CFR Part 60
Environmental protection, Air
pollution control, Continuous emission
monitoring, Opacity, Particulate matter,
Performance specification, Preparation,
Transmissometer.
Dated: September 15, 1998.
Carol M. Browner,
Administrator.

BILLING CODE 6560-50-M

The EPA proposes that 40 CFR part 60
be amended as follows:

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7413,
7414, 7416, 7601, and 7602.

2. Section 60.13 is amended by
revising paragraph (d)(1) as follows:
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§60.13 Monitoring requirements.
* * * * *

(d)(1) Owners and operators of
continuous emission monitoring
systems (CEMS’s) installed in
accordance with the provisions of this
part, shall automatically check the zero
(or low level value between 0 and 20
percent of span value) and span (50 to
100 percent of span value) calibration
drifts (CD’s) at least once daily. For
CEMS’s used to measure opacity in
accordance with the provisions of this
part, owners and operators shall
automatically, intrinsic to the
continuous opacity monitoring system
(COMS), check the zero and upscale
calibration drifts at least once daily. For
a COMS, the acceptable range of zero
and upscale calibration values shall be
as defined in PS-1 in appendix B of this
part. Where an opacity standard of 10
percent or less, corrected to stack exit
conditions, has been specified, a
surrogate 10 percent opacity standard
shall be used for determining the daily
calibration values for the drift
assessments required above. The zero
and upscale value shall, as a minimum,
be adjusted whenever either the 24-hour
zero drift or the 24-hour span drift
exceeds two times the limit of the
applicable PS in appendix B of this part.
The system must allow the amount of
the excess zero and span drift to be
recorded and quantified whenever
specified. For COMS’s, the optical
surfaces, exposed to the effluent gases,
shall be cleaned prior to performing the
zero and span drift adjustments, except
for systems using automatic zero
adjustments. The optical surfaces shall
be cleaned when the cumulative
automatic zero compensation exceeds 4
percent opacity.

* * * * *

3. Section 60.17 is amended by

adding (a)(64) as follows:

§60.17 Incorporation by reference.
* * * * *
(a) * * *

(64) ASTM D6216-97 Standard
Practice for Continuous Opacity
Monitoring Manufacturers to Certify
Design Conformance and Monitor
Calibration, IBR approved
(date of publication of final rule in the
Federal Register) for appendix B, PS—1.

* * * * *

3. Appendix B, Part 60, Performance
Specification 1 is amended by revising
sections 1. introductory text, 1.1, 1.1.2,
1.1.3, 2, 3 introductory text, 3.1
introductory text, 4, 5 introductory text,
5.1.2,5.1.3,5.1.4,5.1.5,5.1.6,5.1.7,
5.1.8,5.1.9,5.1.10,5.1.11, 5.1.12, 5.1.13,
6.7 introductory text, 7.1, 7.1.1, 7.1.2,

7.1.3 introductory text, 7.1.3.1.3, 7.1.3.2,
7.1.4,7.15,7.1.6, 7.2 introductory text,
7.3,7.3.1,7.3.2,7.3.3, 7.3.4 introductory
text, 9 introductory text, 9.1
introductory text, 9.1.b., h. k &1, 9.2
introductory text, 9.2g, h., i, j, k, I, m,

& n, 9.3 introductory text, 9.3a, ¢, e, &

f, 9.4, 9.5, 9.5.1 introductory text, 9.5.1
4), (5), (6), (7), 9.6, 10.6 & 10.7 to read
as follows:

APPENDIX B—PERFORMANCE
SPECIFICATIONS

* * * * *

PERFORMANCE SPECIFICATION 1—
Specifications and Test Procedures for
Continuous Opacity Monitoring Systems in
Stationary Sources

1. Applicability and Principle.

1.1 Applicability.

* * * * *

1.1.2 Performance Specification 1 (PS-1)
applies to COMS'’s installed on or after
______________ (30days after the date of
publication of the final rule in the Federal
Register).

1.1.3 A COMS installed before
(30 days after the date of publication of the
final rule in the Federal Register) need not
be re-tested to demonstrate compliance with
these PS’s unless specifically required by
regulatory action other than the promulgation
of PS—-1. If a COMS installed prior to

(30 days after the date of
publication of the final rule in the Federal
Register) is replaced or relocated, this PS-1
shall apply to the COMS replacement or as
relocated.

* * * * *

2. Definitions.

In addition to the definitions listed below,
this specification also includes the
definitions found in ASTM standard D6216
(incorporated by reference—see 40 CFR
60.17)

2.1 Angle of Projection (AOP). The angle
that contains all of the radiation projected
from the light source of the analyzer at a level
of greater than 2.5 percent of the peak
illuminance.

2.2 Angle of View (AOV). The angle that
contains all of the radiation detected by the
photodetector assembly of the analyzer at a
level greater than 2.5 percent of the peak
detector response.

2.3 Calibration Error. The sum of the
absolute value of the mean difference and
confidence coefficient for the opacity values
indicated by an opacity monitoring system as
compared to the known values of three
calibration attenuators under clear path
conditions when the monitor is optically
aligned.

2.4 Centroid Area. A concentric area that
is geometrically similar to the stack or duct
cross-section and is no greater than 1 percent
of the stack or duct cross-sectional area.

2.5 Continuous Opacity Monitoring
System. The total equipment required for
continuous monitoring of effluent opacity,
averaging of emission measurement data, and
permanently recording monitor results. The
system consists of the following major
subsystems:

2.5.1 Opacity Monitor. The measurement
instrument used for the continuous
determination of the opacity of the effluent
released to the atmosphere. An opacity
monitor includes a transmissometer, a means
to correct opacity measurements to
equivalent single pass opacity values that
would be observed at the emission outlet
pathlength, and all other interface and
peripheral equipment necessary for
continuous operation.

2.5.2 Data Recorder. That portion of the
installed COMS that provides a permanent
record of the opacity monitor output in terms
of opacity. The data recorder may include
automatic data reduction capabilities.

2.6 Dust Compensation. A method or
procedure for systematically adjusting the
output of a transmissometer to account for
reduction in transmitted light reaching the
detector (apparent increase in opacity) that is
specifically due to the accumulation of dust
on the exposed optical surfaces of the
transmissometer.

2.7 External Adjustment. Either a manual,
physical adjustment made by the user
(operator) to a component of the COMS that
affects the COMS’s response or performance,
or an adjustment applied by the data
acquisition system which is external to the
opacity monitor.

2.8 External Audit Device. The inherent
design, equipment, or accommodation of the
opacity monitor allowing the independent
assessment of the COMS'’s calibration and
operation.

2.9 External Zeroing Device (Zero-Jig). An
external, removable device for simulating or
checking the across stack zero of the COMS.

2.10 Full Scale. The maximum data
display output of the COMS. For purposes of
recordkeeping and reporting, full scale shall
be greater than 80 percent opacity.

2.11 Intrinsic Adjustment. An automatic
and essential feature of an opacity monitor
that provides for the internal control of
specific components or adjustment of the
monitor response in a manner consistent
with the manufacturer’s design of the
instrument and its intended operation.

2.12 Mean Spectral Response. The mean
response wavelength of the wavelength
distribution for the effective spectral
response curve of the transmissometer.

2.13 Opacity. The fraction of incident
light that is attenuated, due to absorption,
reflection, and scattering, by an optical
medium. Opacity (Op) and transmittance (Tr)
are related by: Op = 1-Tr.

2.14 Operational Test Period. A period of
time (336 hours) during which the COMS is
expected to operate within the established
performance specifications without any
unscheduled maintenance, repair, or
adjustment.

2.15 Optical Density. A logarithmic
measure of the amount of incident light
attenuated. Optical Density (OD) is related to
the transmittance and opacity as follows: OD
= —logio (1-Op).

2.16 Pathlength. The depth of effluent in
the light beam between the receiver and the
transmitter of a single-pass transmissometer,
or the depth of effluent between the
transceiver and reflector of a double-pass
transmissometer. Three pathlengths are
referenced by this specification as follows:
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2.16.1 Emission Outlet Pathlength. The
pathlength (depth of effluent) at the location
where emissions are released to the
atmosphere. For circular stacks, the emission
outlet pathlength is the internal diameter at
the stack exit. For noncircular outlets, the
emission outlet pathlength is the hydraulic
diameter. For square stacks: D = (2LW)/(L +
W), where L is the length of the outlet and
W is the width of the outlet. Note that this
definition does not apply to positive pressure
baghouse outlets with multiple stacks, side
discharge vents, ridge roof monitors, etc.

2.16.2 Installation Pathlength. The
installation flange-to-flange distance between
the receiver and the transmitter of a single-
pass transmissometer or between the
transceiver and reflector of a double-pass
transmissometer. The installation pathlength
is to be used for the optical alignment,
response, and calibration error tests of
section 7.

2.16.3 Monitoring Pathlength. The
effective depth of effluent (the distance over
which the light beam is actually evaluating
the stack effluent) measured by the COMS at
the installation location. Monitoring
pathlength is to be used for calculation of the
pathlength correction factor (PLCF). The
effective depth of effluent measured by the
COMS must be equal to or greater than 90
percent of the distance between duct or stack
walls.

2.17 Peak Spectral Response. The
wavelength of maximum sensitivity of the
transmissometer.

2.18 Primary Attenuators. Primary
attenuators are those calibrated by the
National Institute of Standards and
Technology (NIST).

2.19 Response Time. The amount of time
it takes the COMS to display on the data
recorder 95 percent of a step change in
opacity.

2.20 Secondary Attenuators. Secondary
attenuators are those calibrated against
primary attenuators according to procedures
in section 7.1.3.

2.21 Transmissometer. An instrument
used for the in-situ measurement of light
transmittance in a particulate-laden gas
stream. Single pass transmissometers consist
of a light source and detector components
mounted on opposite ends of the
measurement path. Double pass instruments
consist of a transceiver (including both light
source and detector components) and a
reflector mounted on opposite ends of the
measurement path.

2.22 Transmittance. The fraction of
incident light that is transmitted through an
optical medium.

2.23 Upscale Calibration Drift (CD). The
difference in the COMS output readings from
the upscale calibration value after a stated
period of normal continuous operation
during which no unscheduled maintenance,
repair, or adjustment took place.

2.24 Upscale Calibration Value. The
opacity value at which a calibration check of
the COMS is performed by simulating an
upscale opacity condition as viewed by the
detector. An opacity value (corrected for
pathlength) that is 150 to 190 percent of the
applicable opacity standard.

2.25 Zero Calibration Drift. The
difference in the COMS output readings from

the zero calibration value after a stated
period of normal continuous operation
during which no unscheduled maintenance,
repair, or adjustment had taken place.

2.26 Zero Calibration Value. A value at
which a calibration check of the COMS is
performed by simulating a zero opacity
condition as viewed by the detector. An
opacity value (corrected for pathlength) that
is 0 to 10 percent of the applicable opacity
standard.

2.27 Zero and Upscale Calibration Value
Attenuator System. An inherent system of the
COMS that can be an automatic electro-
mechanical and filter system used for
simulating both a zero and upscale
calibration value and providing an
assessment and record on the calibration of
the instrument. Optical filters or screens with
neutral spectral characteristics, or other
device that produces a zero or an upscale
calibration value shall be used.

2.28 Zero Compensation. An automatic
adjustment of the transmissometer to achieve
the correct response to the zero calibration
value.

3. Apparatus.

3.1 Continuous Opacity Monitoring
System. A COMS includes an opacity
monitor that meets the design and PS’s of
PS-1 and a suitable data recorder, such as an
analog strip chart recorder or other suitable
device (e.g., digital computer), with an input
signal range compatible with the analyzer
output.

* * * * *

4. Installation Specifications.

Install the COMS at a location where the
opacity measurements are representative of
the total emissions from the affected facility.
This requirement can be met as follows:

4.1 Measurement Location. Select a
measurement location that is (a) at least 4
duct diameters downstream from all partic-
ulate control equipment or flow disturbance,
(b) at least 2 duct diameters upstream of a
flow disturbance, (c) where condensed water
vapor is not present, and (d) accessible in
order to permit maintenance.

4.1.1 The primary concern in locating a
COMS is determining a location of well-
mixed stack gas. Two factors contribute to
complete mixing of emission gases:
turbulence and sufficient mixing time. The
criteria listed below define conditions under
which well-mixed emissions can be
expected. Select a light beam path that passes
through the centroidal area of the stack or
duct. Additional requirements or
modifications must be met for the following
locations:

4.1.1.1 If the location is in a straight
vertical section of stack or duct and is less
than 4 equivalent diameters downstream
from a bend, use a light beam path that is in
the plane defined by the upstream bend (see
figure 1-1).

4.1.1.2 If the location is in a straight
vertical section of stack or duct and is less
than 4 equivalent stack or duct diameters
upstream from a bend, use a light beam path
that is in the plane defined by the
downstream bend (see figure 1-2).

4.1.1.3 If the location is in a straight
vertical section of stack or duct and is less
than 4 equivalent stack or duct diameters

downstream and is also less than 1 diameter
upstream from a bend, use a light beam path
in the plane defined by the upstream bend
(see figure 1-3).

4.1.1.4 If the location is in a horizontal
section of stack or duct and is at least 4
equivalent stack or duct diameters
downstream from a vertical bend, use a light
beam path in the horizontal plane that is
between ¥ and Y2 the distance up the
vertical axis from the bottom of the duct (see
figure 1-4).

4.1.1.5 If the location is in a horizontal
section of duct and is less than 4 diameters
downstream from a vertical bend, use a light
beam path in the horizontal plane that is
between ¥z and %z the distance up the
vertical axis from the bottom of the duct for
upward flow in the vertical section, and is
between ¥z and %> the distance up the
vertical axis from the bottom of the duct for
downward flow (figure 1-5).

4.2 Alternative Locations and Light Beam
Paths. Locations and light beam paths, other
than those cited above, may be selected by
demonstrating, to the Administrator or
delegated agent, that the average opacity
measured at the alternative location or path
is equivalent to the opacity as measured at
a location meeting the criteria of section 4.1.
The opacity at the alternative location is
considered equivalent if the average opacity
value measured at the alternative location is
within 10 percent of the average opacity
value measured at the location meeting the
installation criteria in section 4.1, and the
difference between any two average opacity
values is less than 2 percent opacity
(absolute). To conduct this demonstration,
simultaneously measure the opacities at the
two locations or paths for a minimum period
of time (e.g., 180-minutes) covering the range
of normal operating conditions and compare
the results. The opacities of the two locations
or paths may be measured at different times,
but must represent the same process
operating conditions. Alternative procedures
for determining acceptable locations may be
used if approved by the Administrator.

4.3 Slotted Tube. For COMS that uses a
slotted tube, the slotted tube must be of
sufficient size and orientation so as not to
interfere with the free flow of effluent
through the entire optical volume of the
COMS photodetector. The manufacturer must
also present information in the certificate of
conformance that the slotted tube minimizes
light reflections. As a minimum, this
demonstration shall consist of laboratory
operation of the COMS both with, and
without the slotted tube in position. The
slotted portion must meet the monitoring
pathlength requirements of 2.16.3.

5. Design Specifications.

* * * * *

5.1.2 Angle of View. The total AOV shall
be no greater than 4 degrees for all radiation
above 2.5 percent of peak.

5.1.3 Angle of Projection. The total AOP
shall be no greater than 4 degrees for all
radiation above 2.5 percent of peak.

5.1.4 Optical Alignment Indicator. Each
opacity monitor must provide some method
for visually or electronically determining that
each separate portion of the COMS, the
transmitter or transceiver and detector or
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reflector, is optically aligned with respect to
the optical axis of the system. The method
provided must be capable of clearly
indicating that the unit is misaligned when
an error of no greater than +2 percent opacity
occurs due to misalignment at the
installation pathlength. Instruments that are
capable of providing a clear path zero check
while in operation on a stack or duct with
effluent present, and while maintaining the
same optical alignment during measurement
and calibration, need not meet this
requirement (e.g., some ‘‘zero pipe’’ units).
The owner and operator shall insure that the
COMS manufacturer’s written procedures
and the certificate of conformance depict the
correct alignment and the misalignment
corresponding to a +2 percent opacity shift as
viewed using the alignment sight.

5.1.5 Insensitivity to Supply Voltage
Variation. The opacity monitor output shall
not deviate more than 1.0 percent single
pass opacity for variations in the supply
voltage over +10 percent from nominal or the
range specified by the manufacturer,
whichever is greater. The zero and upscale
calibration responses at the minimum and
maximum supply voltages shall not vary by
more than 1.0 percent single pass opacity
relative to the responses at the nominal
supply voltage.

5.1.6 Thermal Stability. The opacity
monitor output shall not deviate more than
+2.0 percent single pass opacity per 40°F
change in ambient temperature over the
range specified by the manufacturer. The
zero and upscale calibration responses at the
minimum and maximum temperatures shall
not vary by more than +2.0 percent single
pass opacity per 40°F change in temperature
relative to the responses at the initial
temperature.

5.1.7 Insensitivity to Ambient Light. The
opacity monitor output shall not deviate
more than +2.0 percent single pass opacity
relative to the initial response for any six-
minute period from sunrise to sunset.

5.1.8 Simulated Zero and Upscale
Calibration System. Each analyzer must
include a calibration system for simulating a
zero and upscale calibration value. This
calibration system must provide, as a
minimum, a simultaneous system check of
all of the active analyzer internal optics, all
active electronic circuitry including the
primary light source (lamp) and
photodetector assembly, and electro-
mechanical systems used during normal
measurement operation.

5.1.9 Automated Zero and Upscale Value
Compensation Recorder, Indicator, and
Alarm. The COMS shall provide an
automated means for determining and
recording the actual amount of 24-hour zero
compensation on a daily basis. The COMS
also shall provide an alarm (visual or
audible) when a +4 percent opacity zero
compensation has been exceeded. This
indicator shall be at a location which can be
seen or heard by the operator (e.g., process
control room) and accessible to the operator
(e.g., the data output terminal).

5.1.9.1 During the operational test period,
the COMS also must provide a means for
determining and automatically recording the
actual amount of upscale calibration value

compensation at specified 2-hour intervals so
that the actual 2-hour upscale calibration
value shift can be determined (see section
7.3.3).

5.1.9.2 The determination of dirt
accumulation on all surfaces exposed to the
effluent being measured shall include only
those surfaces in the direct path of the
measuring light beam under normal opacity
measurement and with the zero calibration
value in place or equivalent mechanism
necessary for the dirt compensation
measurement. The dust accumulation must
actually be measured.

5.1.10 External Calibration Filter Access.
The COMS must be designed to
accommodate an independent assessment of
the total systems response to external audit
filters. An adequate design shall permit the
use of external (i.e., not intrinsic to the
instrument) neutral density filters to assess
monitor operation during performance
audits. The external audit filter access design
shall ensure that the entire beam received by
the detector will pass through the attenuator
and that the attenuator is inserted in a
manner which minimizes interference from
the reflected light. This system may include
an external audit zero-jig as identified in
section 2.9.

5.1.11 Pathlength Correction Factor
Recording and Indicating System. The COMS
shall display and record all opacity values
corrected to the emission outlet pathlength.
Equations 1-7 or 1-8 may be used. The
system shall be designed and constructed so
that the PLCF cannot be changed by the end
user, or is recorded during each calibration
check cycle, or provides an alarm when the
value is changed.

5.1.12 External Fault Indicator. The
installed COMS must provide a means to
automatically alert the owner or operator
when a component or performance parameter
has failed or been exceeded (e.g., projector
lamp failure, zero or upscale calibration
error, purge air blower failure, data recorder
failure). Indicator lights or alarms must be
visible or audible to the operator(s).

5.1.13 Data recorder resolution. The data
recorder and data acquisition system shall
record and display opacity values to 0.5
percent opacity.

TABLE 1-1.—COMS DESIGN
SPECIFICATIONS

Peak and mean spectral response.

Angle of view.

. Angle of projection.

Optical alignment indicator.

. Insensitivity to supply voltage variation.

. Thermal stability.

. Insensitivity to ambient light.

. Simulated zero and upscale calibration
system.

9. Automated zero and upscale value com-

pensation recorder, indicator, and alarm.

10. External calibration filter access.

11. Pathlength correction factor recording
and indicating system.

12. External fault indicator.

13. Data recorder resolution.

ONOUAWNE

6. Design Specifications Verification
Procedures.

These procedures apply to all instruments
installed for purposes of complying with
opacity monitoring requirements (see section
1.1, Applicability). The source owner or
operator is responsible for the overall COMS
performance demonstration required by the
applicable standards. As an alternative, the
COMS manufacturer may conduct the COMS
design verification procedures called for in
this section and provide to the source owner
or operator a Manufacturer’s Certificate of
Conformance (MCOC). These procedures will
be conducted, detailed, and the results
submitted in the MCOC (section 9.5) as an
integral part of each COMS demonstration
required by the applicable standards. In order
to assure that the design and procedures to
demonstrate conformance with this section
coincide with the design procedures as stated
in the MCOC, the manufacturer is
encouraged to seek an evaluation by the
Administrator of the manufacturer’s
conformance demonstration practices. The
procedures to demonstrate conformance with
this section may require modification to
accommodate instrument designs. All
procedural modifications required to
demonstrate conformance with the
specifications of this section must be
approved, in writing, by the Administrator.
The owner and operator or the manufacturer,
as appropriate, will obtain any approvals of
modifications to the specifications of this
section before regulatory agency review and
acceptance of the overall COMS performance
evaluations.

6.1 Selection of Analyzer. A
representative analyzer for each analyzer
design will be selected for testing according
to ASTM D6216 (incorporated by reference—
see 40 CFR §60.17), sections 6.1.1, 6.1.2, and
6.1.3.

6.2 Spectral Response. The spectral
response test will be performed according to
ASTM D6216 (incorporated by reference—
see 40 CFR §60.17), section 6.2.

6.3 Angle of View and Angle of
Projection. The procedures for verifying the
AOV and AOP will be performed according
to ASTM D6216 (incorporated by reference—
see 40 CFR §60.17), section 6.3.

6.4 Insensitivity to Supply Voltage
Variations. This design specification is to
ensure that the accuracy of opacity
monitoring data is not affected by supply
voltage variations over the range specified by
the manufacturer or 10 percent from
nominal, whichever is greater. The test will
be performed according to ASTM D6216
(incorporated by reference—see 40 CFR
§60.17), section 6.4.

6.5 Thermal Stability. This design
specification is to ensure that the accuracy of
opacity monitoring data is not affected by
ambient temperature variations over the
range specified by the manufacturer. This test
procedure will be performed according to
ASTM D6216 (incorporated by reference—
see 40 CFR §60.17), section 6.5.

6.6 Insensitivity to Ambient Light. This
design specification is to ensure that the
accuracy of opacity monitoring data is not
affected by ambient light. The test will be
performed according to ASTM D6216
(incorporated by reference—see 40 CFR
60.17), section 6.6.
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6.7 Calibration Check Devices. Tests of
devices used to determine simulated zero
and upscale calibration will be performed
according to ASTM D6216 (incorporated by
reference—see 40 CFR 60.17), section 6.9.

6.8 Unacceptable Findings. Whenever a
manufacturer finds that a COMS model does
not conform to any of the design
specification requirements of sections 6.2
through 6.7, the manufacturer will institute
corrective action in accordance with its
quality assurance program and remedy the
cause of the unacceptable performance. The
manufacturer will then test all of the
monitors in the group and verify
conformance with the design specifications
for each monitor before they are shipped to
the end users. Additionally, the manufacturer
will notify and provide the findings to all
source owners or operators that have
received or installed such nonconforming
COMS models manufactured after the date of
the previous successful conformance
demonstration. The manufacturer will submit
copies of the purchaser notifications to the
U.S. Environmental Protection Agency,
Director, Air Enforcement Division (AR
1119), 1200 Pennsylvania Avenue, NW.,
Washington, DC 20044.

7. Performance Specifications Verification
Procedure.

The owner and operator shall ensure
that the following procedures and tests
are performed on each COMS that
conforms to the design specifications
(Table 1-1) to determine conformance
with the specifications of Table 1-2.
The tests described in sections 7.1.4,
7.1.5, and 7.1.6 shall be conducted at
the manufacturer’s facility.

TABLE 1-2.—PERFORMANCE
SPECIFICATIONS

Parameter Specifications

Calibration errora
Response time

<3 percent opacity.
<10 seconds.

Operational test pe- 336 hours.

riod .
Zero drift (24-hour)a .. | <2 percent opacity.
Calibration drift (24- <2 percent opacity.

hour).
Zero drift (1-hour) ......
Calibration drift (1-
hour).

<2 percent opacity.
<2 percent opacity.

agxpressed as the sum of the absolute
value of the mean and the absolute value of
the confidence coefficient.

bDuring the operational test period, the
COMS must not require any corrective mainte-
nance, repair, replacement, or adjustment
other than that clearly specified as routine and
required in the operation and maintenance
manuals.

7.1 Preliminary Adjustments and Tests.

7.1.1 Equipment Preparation.

The equipment preparation shall be done
according to ASTM D6216 (incorporated by
reference—see 40 CFR 60.17), sections 7.2,
7.3,and 7.4.

7.1.2 Calibration Attenuator Selection.

7.1.2.1 Based on the applicable opacity
standard, select a minimum of three
calibration attenuators (low-, mid-, and high-

level) based on the following opacity values
presented in Table 1-3:

TABLE 1-3.—Required Calibration

Opacity Values
For opacity standard of 11%(}/2 <20%
Low Level 5-10 10-20
Mid Level 10-20 20-30
High Level 20-40 30-60

If the applicable opacity standard is less than
10 percent, the selection of calibration
attenuators shall be based on 10 percent
opacity.

7.1.2.2 Calculate the attenuator values
required to obtain a system response
equivalent to the applicable values in the
ranges specified in table 1-3 using equation
1-1. Select attenuators having the values
closest to those calculated by equation 1-1.
A series of filters with actual opacity values
relative to the values calculated are
commercially available.

L2
OP, =1-(1-OR)"™
where:

OP1=Nominal opacity value of required
low-, mid-, or high-range calibration
attenuators.

OP2>=Desired attenuator opacity value from
Table 1-3 at the opacity standard
required by the applicable subpart.

L,=Monitoring pathlength.

Lo=Emission outlet pathlength.

7.1.3 Attenuator Calibration.

* * * * *

7.1.3.1.3 Recalibrate the primary
attenuators used for the required calibration
error test semi-annually. Recalibrate annually
if the primary attenuators are used only for
calibration of secondary attenuators.

7.1.3.2 Secondary Attenuators. Calibrate
the secondary attenuators, if used to conduct
COMS calibration error tests, semi-annually.
The filter calibration may be conducted using
a laboratory-based transmissometer
calibrated as follows:
* * * * *

7.1.4 Calibration Error Test. The
calibration error test shall be performed
according to ASTM D6216 (incorporated by
reference—see 40 CFR 60.17), section 7.8.
Calculate the arithmetic mean difference,
standard deviation, and confidence
coefficient of the five tests at each attenuator
value using equations 1-3, 1-4, and 1-5
(sections 8.1 to 8.3). Calculate the calibration
error as the sum of the absolute value of the
mean difference and the 95 percent
confidence coefficient for each of the three
test attenuators. Report the calibration error
test results for each of the three attenuators.

7.1.5 Instrument Response Time Test.
Instrument response time shall be
determined according to ASTM D6216
(incorporated by reference—see 40 CFR
60.17), section 7.7.

7.1.6 Optical Alignment Indicator. The
optical alignment indicator performance test
shall be done in accordance with ASTM

Eq. 11

D6216 (incorporated by reference—see 40
CFR §60.17), section 7.9 .

7.2 Preliminary Field Adjustments.
* * * * *

7.3 Operational Test Period. Prior to
conducting the operational testing, the owner
and operator, or the manufacturer as
appropriate, should have successfully
completed all prior testing of the COMS.
After completing all preliminary field
adjustments (section 7.2), operate the COMS
for an initial 336-hour test period while the
source is operating under normal operating
conditions. Except during times of
instrument zero and upscale calibration
checks, the owner and operator must ensure
that they analyze the effluent gas for opacity
and produce a permanent record of the
COMS output. During this period, the owner
and operator may not perform unscheduled
maintenance, repair, or adjustment to the
COMS. The owner or operator may perform
zero and calibration adjustments (i.e.,
external adjustments) only at 168-hour
intervals. Perform exposed optical and other
CEMS surface cleaning, and optical
realignment only at 24-hour intervals.
Automatic zero and calibration adjustments
(i.e., intrinsic adjustments), made by the
COMS without operator intervention or
initiation, are allowable at any time. During
the operational test period, record all
adjustments, realignments, and exposed
surface cleaning. At the end of the
operational test period, verify and record that
the COMS optical alignment is correct. If the
operational test period is interrupted because
of source breakdown or regularly scheduled
source maintenance, continue the 336-hour
period following resumption of source
operation. If the test period is interrupted
because of COMS failure, record the time
when the failure occurred. After the failure
is corrected, the 336-hour period and tests
are restarted from the beginning (0-hour).
During the operational test period, perform
the following test procedures:

7.3.1 Zero Calibration Drift Test. At the
outset of the 336-hour operational test period
and at each 24-hour period, record the initial
(Reference A) zero calibration value and
upscale calibration value (UC Value), see
example format figure 1-8. These values are
the initial 336-hour value established during
the optical and zero alignment procedure (see
section 7.2.1 or 7.2.2). After each 24-hour
interval, check and record the COMS zero
response reading before any cleaning, optical
realignment, and intrinsic adjustment.
Perform any external zero and upscale
calibration adjustments only at 168-hour
periods. Perform exposed optical and other
instrument surface cleaning, and optical
realignment only at 24-hour intervals (or at
such shorter intervals as the manufacturer’s
written instructions specify). If shorter
intervals of zero and upscale adjustment are
conducted, record the drift adjustment.
However, adjustments and cleaning must be
performed when the accumulated zero
calibration drift or upscale calibration drift
exceeds the 24-hour drift specification (+2
percent opacity). From the initial zero
calibration value and each 24-hour period
zero readings, calculate the 24-hour zero
calibration drift (CD). At the end of the 336-
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hour period, calculate the arithmetic mean,
standard deviation, and confidence
coefficient of the 24-hour zero CD’s using
equations 1-3, 1-4, and 1-5. Calculate the
sum of the absolute value of the mean and
the absolute value of the confidence
coefficient using equation 1-6, and report
this value as the 24-hour zero CD error.

7.3.2 Upscale Calibration Drift Test. At
each 24-hour interval, after the zero
calibration value has been checked and any
optional or required adjustments have been
made, check and record the COMS response
to the upscale calibration value. Compare the
COMS response to the upscale calibration
value established under the optical and zero
alignment procedure of section 7.2.1 or 7.2.2
as the initial value. The upscale calibration
established in section 7.2.1 shall be used
each 24-hour period. From the initial upscale
calibration value and each 24-hour period
upscale readings, calculate the 24-hour
upscale CD. At the end of the 336-hour
period, calculate the arithmetic mean,
standard deviation, and confidence
coefficient of the 24-hour upscale CD using
equations 1-3, 1-4, and 1-5. Calculate the
sum of the absolute value of the mean and
the absolute value of the confidence
coefficient, and report this value as the 24-
hour upscale CD error.

7.3.3 Calibration Stability Test.
Immediately following or during, the
operational test period, conduct a calibration
stability test over a 24-hour period. During
this period, there will be no unscheduled
maintenance, repair, manual adjustment of
the zero and calibration values, exposed
optical and other instrument surface
cleaning, or optical realignment performed.
Record the initial zero and upscale
calibration opacity values and operate the
monitor in a normal manner. After each 2-
hour period, record the automatically
corrected zero and upscale opacity values.
Subtract the initial zero and upscale
calibration values from each 2-hour adjusted
value and record the difference. None of
these differences shall exceed +2 percent
opacity. Figure 1-8 may be used for the
recording of the results of this test.

7.3.4 Retesting.

* * * * *

9. Reporting.

Report the following (summarize in tabular
form where appropriate):

9.1 General Information.
* * * * *

b. Person(s) responsible for operational test
period and affiliation.

* * * * *
h. System span value, percent opacity.
* * * * *

k. Upscale calibration value, percent
opacity.

I. Calibrated attenuator values (low-,
mid-, and high-range), percent opacity.

9.2 Design Specification Test Results.
* * * * *

g. Maximum deviation of opacity as a
result of supply voltage variation.

h. Zero and upscale calibration responses
at nominal voltage.

i. Zero and upscale calibration responses at
minimum and maximum supply voltage.

j. Maximum deviation of opacity over
ambient temperature range.

k. Zero and upscale calibration responses
at initial temperature.

I. Zero and upscale calibration responses at
minimum and maximum ambient
temperature.

m. Maximum percent opacity deviation for
any 6-minute period during the day of the
ambient light sensitivity test.

n. Serial number, month/year of
manufacturer for unit actually tested to show
design conformance.

9.3 Performance Specification Test
Results.

a. Results of optical alignment sight test.
The manufacturer will, in the testing report,
include diagrams indicating the operator’s
view through the optical alignment system as
depicted during the alignment tests specified
in section 7.2.1.

* * * * *

c. Calibration Error Test.

(1) Report the required upscale opacity
range and indicated upscale opacity
calibration value, as determined in section
6.7.

(2) Identify the low-, mid-, and high-level
calibration opacities, as determined in
section 7.1.2.2.

* * * * *

e. Zero and Upscale Calibration Drift (CD)
Tests. In the format of figure 1-8:

i. Identify the 24-hour zero CD, percent
opacity,

ii. Identify the 24-hour upscale CD, percent
opacity,

iii. Identify any lens cleaning, clock time,

iv. Identify all optical alignment
adjustments, clock time.

f. Calibration Stability Test. Present the
data and results of the calibration stability
test in the format of figure 1-8.

9.4 Statements. Provide a statement that
the operational test period was completed
according to the requirements of section 7.3.
In this statement, include the time periods
during which the operational test period was
conducted.

9.5 Manufacturer’s Certificate of
Conformance (MCOC). The MCOC must

include the results of each test performed for
the COMS(s) sampled under section 6.1. The
MCOC also shall specify the date of testing
according to sections 6.2 through 6.7, the
COMS monitor type, serial number, and the
intended installation and purchaser of the
tested COMS. Section 9.5.1 identifies the
minimally acceptable information to be
submitted by the manufacturer with the
certification of conformance.

9.5.1 Outline of Certificate of
Conformance.

* * * * *

(4) Insensitivity to Supply Voltage
Variations. Include the results of testing,
including the supply voltage range, all
simulated zero and upscale calibration
responses, and the maximum deviation of
opacity from the external attenuator over the
supply voltage range.

(5) Thermal Stability. Include the results of
testing, including the manufacturers
recommended ambient temperature range
and tested range, all simulated zero and
upscale calibration responses, and the
maximum deviation of opacity from the
external attenuator over the temperature
range.

(6) Insensitivity to Ambient Light. Include
the results of testing, including the test date,
all simulated zero and upscale calibration
responses, ambient temperature range during
the test period, and the maximum 6-minute
period percent opacity deviation from the
external attenuator.

(7) Verification of Compliance with
Additional Design Specifications. The owner
and operator or manufacturer shall provide
diagrams and operational descriptions of the
instrument which demonstrate conformance
with the requirements of sections 5.1.5, 5.1.7,
5.1.8,5.1.9, and 5.1.10.

9.6 Appendix. Provide the data
tabulations and calculations for any of the
above demonstrations.

10. Bibliography

* * * * *

6. Technical Assistance Document:
Performance Audit Procedures for Opacity
Monitors. U.S. Environmental Protection
Agency. Research Triangle Park, NC. EPA—
450/4-92-010. April 1992.

7. ASTM D6216—Standard Practice for
Continuous Opacity Monitoring
Manufacturers to Certify Design Conformance
and Monitor Calibration. American Society
for Testing and Materials (ASTM).
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Figure 1-2. Transmissometer location upstream of a bend in
a vertical stack.
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Figure 1-3. Transmissometer location between bends in a vertical stack.
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Figure 1-4. Transmissometer location greater than four diameters downstream
of a vertical bend in a horizontal stack or duct.
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Figure 1-5. Transmissometer location less than four diameters downstream
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Part 284

RIN 0970-AB65

Methodology for Determining Whether
an Increase in a State's Child Poverty

Rate Is the Result of the TANF
Program

AGENCY: Administration for Children
and Families, HHS.
ACTION: Proposed rule.

SUMMARY: The Administration for
Children and Families is proposing a
methodology to determine the child
poverty rate in each State. If a State
experiences an increase in its child
poverty rate of 5 percent or more as a
result of its Temporary Assistance for
Needy Families (TANF) program, the
State must submit and implement a
corrective action plan. This requirement
is a part of the new welfare reform block
grant program enacted in 1996.

DATES: You must submit comments by
November 23, 1998. We will not
consider comments received after this
date in developing the final rule.
ADDRESSES: You may mail or hand-
deliver comments to the Administration
for Children and Families, Office of
Planning, Research and Evaluation, 370
L’Enfant Promenade SW, 7th Floor
West, Washington, DC 20447. You may
also transmit comments electronically
via the Internet. To transmit comments
electronically, or download an
electronic version of the proposed rule,
you should access the ACF Welfare
Reform Home Page at http://
www.acf.dhhs.gov/news/welfare and
follow the instructions provided.

We will make all comments available
for public inspection at the Office of
Planning, Research and Evaluation, 7th
Floor West, 901 D Street, SW,
Washington, DC 20024, from Monday
through Friday between the hours of 9
a.m. and 4 p.m. (This is the street
address as opposed to the mailing
address above.)

We will only accept written
comments. In addition, all your
comments should:

« Be specific;

¢ Address only issues raised by the
proposed rule;

« Where appropriate, propose
alternatives;

« Explain reasons for any objections
or recommended changes; and

« Reference the specific section of the
proposed rule that you are addressing.

We will not acknowledge individual
comments. However, we will review
and consider all comments that are
germane and received during the
comment period.

FOR FURTHER INFORMATION, CONTACT:
Dennis Poe at 202-401-4053.

Deaf and hearing-impaired
individuals may call the Federal Dual
Party Relay Service at 1-800-877-8339
between 8 a.m. and 7 p.m. Eastern time.
SUPPLEMENTARY INFORMATION:

Table of Contents
I. The Personal Responsibility and Work
Opportunity Reconciliation Act
Il. The Child Poverty Rate Provision
A. Legislative History
B. Summary of the Statutory Provisions
I11. Regulatory Framework
A. External Consultation
B. Related Regulations under Development
C. Regulatory Reform
IV. Discussion of the NPRM
A. Issues in the Development of the NPRM
B. Summary of the Provisions of the
Proposed Rule
C. Section-By-Section Discussion
V. Regulatory Impact Analyses
A. Executive Order 12866
B. Regulatory Flexibility Analysis
C. Paperwork Reduction Act
D. Unfunded Mandates Reform Act of 1995
E. Congressional Review

I. The Personal Responsibility and
Work Opportunity Reconciliation Act

On August 22, 1996, President
Clinton signed ““The Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996"°—or
PRWORA—into law. The first title of
this new law, “Block Grants for
Temporary Assistance for Needy
Families,” (section 103, Pub. L. 104—
193) established a comprehensive
welfare reform program designed to
change dramatically the nation’s welfare
system. The new program is called
Temporary Assistance for Needy
Families, or TANF, in recognition of its
focus on time-limiting assistance and
moving recipients into work.

PRWORA repealed the existing
welfare program known as Aid to
Families with Dependent Children
(AFDC), which provided cash assistance
to needy families on an entitlement
basis. It also repealed the related
programs known as the Job
Opportunities and Basic Skills Training
(JOBS) program and Emergency
Assistance (EA).

The new TANF program went into
effect on July 1, 1997, except in States
that elected to submit a complete plan
and implement the program at an earlier
date.

This landmark welfare reform
legislation dramatically affects not only
needy families, but also

intergovernmental relationships. It
challenges Federal, State, Tribal and
local governments to foster positive
changes in the culture of the welfare
system and to take more responsibility
for program results and outcomes.

This new legislation also gives States
and Tribes the authority to use Federal
welfare funds “‘in any manner that is
reasonably calculated to accomplish the
purpose” of the new program. It
provides them broad flexibility to set
eligibility rules and decide what
benefits are most appropriate, and it
offers States and Tribes an opportunity
to try new, far-reaching ideas so they
can respond more effectively to the
needs of families within their own
unigque environments.

I1. The Child Poverty Rate Provision
A. Legislative History

One of the concerns of Congress in
passing PRWORA was potential harm to
children that might result from the loss
of Federal entitlement to benefits or the
unsuccessful efforts of their caretakers
to achieve self-sufficiency within the
five-year time limit for receipt of
federally-funded TANF assistance.

To address this concern, Congress
amended the Social Security Act to add
section 413(i) (42 USC 613(i)). This
section requires each State to submit an
annual statement of the child poverty
rate in the State and a corrective action
plan if the rate exceeds a certain
threshold as a result of the State’s TANF
program.

Section 413(i)(5) directs the Secretary
to issue regulations establishing a
methodology for States to determine the
child poverty rate and sets out a non-
exclusive list of factors the methodology
must take into account.

The Balanced Budget Act of 1997
amended section 413(i) to delay the due
date for the initial report on a State’s
child poverty rate from 90 days after
enactment to May 31, 1998. It also
modified the factors to be used in the
methodology by making the county-by-
county estimates of children in poverty,
as determined by the Census Bureau,
subject to the availability of the data.

(Note: ACF issued a Program Instruction on
May 29, 1998, clarifying that we, not the
State, will send each State the Census Bureau
estimate of the number of children in poverty
and that the State need not submit a
statement of its child poverty rate to us by
May 31, 1998, as specified in the statute. We
further explained that we would be
publishing an NPRM to propose a
methodology for determining whether an
increase in the State’s child poverty rate is
the result of the TANF program in the near
future. See TANF-ACF-P1-98-4.)
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B. Summary of the Statutory Provisions

Section 413(i)(1) of the Social
Security Act (the Act) requires the chief
executive officer of each State to submit
annually to the Secretary a statement of
the child poverty rate in the State. The
first statement, due May 31, 1998, must
report on the child poverty rate at the
time of enactment of PRWORA, or
August 22, 1996.

Section 413(i)(2) specifies that, in
subsequent years, if the child poverty
rate in a State increases by 5 percent or
more from the previous year as a result
of the State’s TANF program, the State
shall prepare and submit a corrective
action plan to the Secretary.

Section 413(i)(3) provides that the
corrective action plan shall outline the
manner in which the State will reduce
the child poverty rate in the State and
include a description of the actions to
be taken by the State under the plan.

Section 413(i)(4) specifies that the
State shall implement the corrective
action plan until the State determines
that the child poverty rate in the State
is less than the lowest child poverty rate
on the basis of which the State was
required to submit the corrective action
plan.

Section 413(i)(5) requires the
Secretary to establish the methodology
by which a State would determine the
child poverty rate and specifies three
factors that the Department must take
into account in developing the
methodology: the number of children
who receive free or reduced-price
lunches; the number of Food Stamp
households; and, to the extent available,
the county-by-county estimates of
children in poverty as determined by
the Census Bureau.

I11. Regulatory Framework

A. External Consultation

In the spirit of both regulatory reform
and PRWORA, we implemented a broad
and far-reaching consultation strategy
prior to publication of the NPRM for the
TANF program. This proposed rule was
published November 20, 1997 (62 FR
62124). We continued our commitment
to external consultation in developing
this NPRM.

We held two types of external
consultations. First, we raised issues
related to this provision in the general
TANF consultation meetings with
representatives of State and local
government; non-profit, advocacy, and
community organizations; foundations;
and others. Second, we held
consultations focused specifically on
this provision with State groups and
technical, statistical, and policy experts.
We also spoke with representatives from

the Federal statistical community,
including the U.S. Bureau of the Census;
the Office of Management and Budget;
the U.S. Department of Agriculture for
the Food Stamp program; and numerous
representatives from advocacy, public
interest, and research organizations that
focus on child economic well-being.

The purpose of these discussions was
to gain a variety of informational
perspectives about the potential benefits
and pitfalls of alternative regulatory
approaches. We solicited comments,
and we worked to ensure that concerns
raised during this process were shared
with both the staff working on
individual regulatory issues and key
policy makers.

These consultations were very useful
in helping us identify key issues and
evaluate policy options. However, we
would like to emphasize that we are
issuing these regulations as a proposed
rule. Thus, all interested parties have
the opportunity to voice their concerns
and to react to specific policy proposals.
We will review comments we receive
during the comment period and will
take them into consideration before
issuing a final rule.

B. Related Regulations under
Development

We published the NPRM to address
the work, accountability, and data
collection and reporting provisions of
the new State TANF program in the
Federal Register on November 20, 1997
(62 FR 62124).

On March 2, 1998, we published in
the Federal Register (63 FR 10264) the
NPRM to address the provision in
PRWORA entitled Bonus to Reward
Decrease in lllegitimacy which would
reward decreases in out-of-wedlock
childbearing.

OnJuly 22, 1998, we published an
NPRM on the Tribal Work and TANF
Programs (63 FR 39366). Over the next
several months, we expect to issue an
NPRM on high performance bonus
awards and an interim final rule on
Welfare To Work data collection.

C. Regulatory Reform

In its latest Document Drafting
Handbook the Office of the Federal
Register supports the efforts of the
National Performance Review and
encourages Federal agencies to produce
more reader-friendly regulations. In
drafting this proposed rule, we have
paid close attention to this guidance.
Individuals who are familiar with prior
welfare regulations should notice that
this package incorporates a distinctly
different, more readable style.

1V. Discussion of the NPRM

A. Issues in the Development of the
NPRM

The percentage of children in poverty
in the United States is a frequently used
indicator of child well-being and many,
both within Congress and without, are
concerned about the impact of the
TANF program on children. The child
poverty rate in the United States is
among the highest in the developed
world.

The best source of data on child
poverty is the Census Bureau.
Historically, the Census Bureau has
been tracking family and individual
poverty rates in the United States for
approximately three decades. In 1963—
64, Mollie Orshansky of the Social
Security Administration developed a set
of poverty thresholds for families of
different sizes based on the economy
food plan (a minimume-cost diet
developed by the Department of
Agriculture.) Orshansky’s thresholds
were adopted as a quasi-official Federal
definition of poverty in 1965 and as the
Federal Government’s official statistical
definition of poverty in 1969. (Since
1969, the thresholds have been updated
for price changes, using the Consumer
Price Index.)

The most reliable source of data for
calculating State level child poverty is
the Decennial Census. The Bureau of the
Census produces an annual series of
national and State poverty rates during
the intercensus years based upon data
from the March Current Population
Survey. Unfortunately, the small sample
sizes for individual States result in
significant uncertainty in these
estimates, making them unsatisfactory
for State reporting of child poverty.

The Census Bureau has a program to
develop more reliable intercensus
estimates of child poverty at the State
and local level. This effort was given
further impetus with the passage of the
Improving America’s Schools Act of
1994, which required the Department of
Education to work with the National
Academy of Sciences and the Bureau of
the Census to develop State and local
estimates of children in poverty, ages 5
through 17. With funding from DHHS,
this work has been expanded to include
estimates for children in poverty, ages 0
through 4.

Based on our analysis of the statute
and information on Census Bureau data,
Food Stamp data, and school lunch
data, we identified several general, data,
and methodological issues. These issues
are discussed in greater detail below.
Our consultations with external groups
were particularly helpful in clarifying
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data issues and evaluating alternative
approaches and options.

The general issues we identified
included:

« How should we use the three
factors identified in the law in
developing State child poverty rates?

« What additional factors, if any,
should we use?

* How should these factors be
weighted?

« What flexibility and options should
a State have in determining the child
poverty rate for its State?

Some of the data and methodological
issues included:

« How should we account for
limitations in Census Bureau data, e.g.,
until recently, measuring only children
ages 5-17 and excluding certain sources
of income such as taxes and in-kind
transfers?

* What factors should we propose in
order to identify the effect of the TANF
program on any increases in child
poverty?

* Other than Census Bureau data,
what are the alternative sources of data
related to child poverty and how might
they be used?

¢ Given that some of the potential
data sources have confidence intervals
around their estimates, what confidence
interval would be appropriate for each
State’s child poverty rate?

We discuss specific issues as follows

1. Measurement of Child Poverty and
the Census Bureau Data

The Census Bureau develops
estimates of child poverty, by State,
based on the Current Population Survey
(CPS) and a sampling size of
approximately 55,000 households. The
Bureau considers these State estimates
to be moderately reliable and releases
three-year averages for States, along
with standard error rates, to reduce the
chances that these estimates will be
misinterpreted. The most recent data
available on State child poverty
estimates are for calendar year 1996.

In response to demand for sub-state
data, the Census Bureau recently
launched a program called Small Area
Income and Poverty Estimates. It is a
new program that will provide estimates
of income and poverty for States and
counties between decennial censuses. In
January, 1998, the Bureau made
available county income and poverty
estimates for 1993. It plans to provide
estimates for years 1995 through 1998,
and periodically thereafter. From a
program perspective, county-level data
will be available only every other year,
and the available data will be at least
two years old.

Many external consultants expressed
concern about the limitations in the
Census Bureau child poverty data and
its reliance on the official definition of
poverty, particularly the exclusion of
important types of income and the
failure to deduct certain types of
expenses when determining family
income. For example, in-kind assistance
such as housing assistance and Food
Stamp benefits are not counted as
income even though such assistance is
clearly available to meet basic needs.
Similarly, expenses such as work
expenses and child support paid are not
available to meet such needs.

Initially, some external groups were
also concerned about the lack of Census
Bureau poverty data on children 0
through 4 years, as child poverty is
more acute for children in this age
group. Since DHHS is funding the
Census Bureau estimates for children in
poverty for this age group, this
information will be incorporated into
the child poverty estimates we get from
the Census Bureau.

We considered these concerns
carefully in our development of this
NPRM. We believe that Congress, by
including in the statute two non-
exclusive factors beyond the Census
Bureau poverty measure, intended that
we develop a methodology that will take
into account and adjust for some of the
limitations in the Census Bureau data.

However, we approached the drafting
of this regulation with a desire not to
deviate too far from the official Census
measure. The official measure is the
most widely-used measure of poverty,
and significant deviations from this
measure could limit the credibility and
acceptance of estimates of child poverty
rates developed for this provision. As
data collection capabilities improve, we
believe it may be possible to amend our
proposed methodology to take
advantage of such improvements. We
welcome public comments on these
issues.

Also related to the Census Bureau
measure of child poverty was the
recommendation by some external
groups that our methodology focus on
more extreme poverty. That is, in
addition to, or instead of, considering
the percent of children in families with
incomes at or below 100 percent of
poverty, we should consider the percent
of children in families with incomes at
or below a lower threshold, such as 50
percent of poverty. Additional research
and model development by the Census
Bureau would be necessary, however,
before we would be able to consider
such an approach. The current Census
Bureau model for estimating State level
child poverty exploits the strengths of

additional databases, such as IRS tax
data and Food Stamp data, to
supplement the Current Population
data. The value of these additional data
for estimating extreme poverty is
unknown, but experts believe that it
would be less than the current model of
100 percent of the poverty level. We
welcome public comment about the
desirability and feasibility of pursuing
this alternative. More information on
the Census methodology is available on
the Internet at the Census Bureau’s
poverty page.

2. Use of County-by-County Estimates of
Children in Poverty in the Methodology

The legislation requires us to use, to
the extent available, county-by-county
estimates of children in poverty as
determined by the Census Bureau.
However, section 413(i) requires States
to report on child poverty at the State
level, and State-level estimates are more
relevant to the purpose of this
provision. Furthermore, county-by-
county estimates are only available
biennially.

Most external consultants
recommended that we use the State
estimates of children in poverty as
determined by the Census Bureau,
rather than the specific county-by-
county estimates. The State estimates
represent the first step in calculating the
county by county estimates and reflect
the same data and factors as the county-
by-county estimates; the data are also
compatible because the Census Bureau
reconciles its county-by-county and
State estimates so that the total is the
same for each State; i.e., the county-by-
county estimates are adjusted so that the
total for all the counties in a State is the
same as in the State estimates calculated
in the first step. We believe this
approach is consistent with
Congressional expectations and
represents the most prudent use of the
Census Bureau county-by-county
estimating procedure.

3. Use of Food Stamp Data in the
Methodology

The legislation requires us to take into
account the number of Food Stamp
households. Nationally, trends in Food
Stamp caseloads generally track closely
with trends in poverty. Further, Food
Stamp data are available on a more
timely basis than estimates based on the
Census methodology.

However, nearly 40 percent of Food
Stamp households contain no children.

After considering the focus of the law
in relation to child poverty and
reflecting on the discussion with
external consultants, we concluded that
we should propose the use of data on
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Food Stamp households with children
rather than the total number of Food
Stamp households.

4., Use of Free and Reduced-Price School
Lunch Data in the Methodology

The third factor specified in the Act
is ““the number of children receiving
free or reduced-price lunches.” Over the
past several years both the proportion of
lunches served free or at a reduced price
and the proportion of student
enrollment approved for free or
reduced-price meals have risen steadily.
During the same time period, poverty
rates have fallen. There are several
likely reasons that free and reduced-
price school lunch trends have not
tracked poverty rates. Free and reduced-
price lunch benefits are available to
children in families with incomes up to
185 percent of the poverty level. Income
trends in this eligible population will
not necessarily mirror trends in the
poverty population. In addition,
changes in policy and procedures in the
school lunch program during the past
several years have likely influenced the
rates at which children are certified for
and/or participate in the program.

Given the lack of correspondence
between school lunch data and poverty
trends in recent years, these data
received the least weight in our
methodology. We have not required that
States submit it, but we propose that
States may provide it, at their option.

We are proposing that, if a State
chooses to provide school lunch data, it
must report the proportion of students
certified for free and reduced-price
meals. The Department of Agriculture
indicates that changes in certification
data primarily reflect changes in
eligibility rates and in the propensity to
apply for the program. Meal counts also
reflect these two factors but are further
affected by changes in the propensity to
actually obtain a school meal on a given
day such as school attendance rates or
the number of serving days in a school
year. Therefore, we believe that data on
the proportion of students certified for
free or reduced-price school lunches
represent more useful data than the
number of meals served.

5. Relative Importance of Various
Factors in the Methodology

We did not give equal consideration
to the three statutory factors. Rather, we
give the greatest consideration to the
Census Bureau methodology because it
provides the most objective estimates of
child poverty rates by States. However,
given the limitations in the Census
Bureau data, we propose that States
provide supplemental information, in
certain circumstances, that may adjust

for these limitations, i.e., if the estimate
of the State’s child poverty rate
increased five percent or more over the
two year period.

6. Clarification of the Term “Five
Percent Increase”

The statute speaks to an increase in
the child poverty rate of 5 percent. We
want to clarify that a 5 percent increase
does not mean a 5 percentage point
increase in poverty. Rather, it means
that the most recent child poverty rate
is at least 5 percent higher than (i.e.,
1.05 times) the previous year’s rate. For
example, an increase of 5 percent would
mean an increase in the poverty rate of
20 percent to 21 percent.

We are taking this interpretation
because it is the clearest reading of the
statute and the one interpretation that
will give the statute meaning; that is, it
would be very unlikely that we would
ever see an increase of 5 percentage
points in a State’s child poverty rate
from one year to the next. In addition,
we believe Congress would want to
know about and have States take
corrective action long before that
occurred.

B. Summary of the Provisions of the
Proposed Rule

Section 413(i) of the Act requires the
Secretary to establish a methodology by
which each State would determine the
child poverty rate in the State. It
specifies three factors that we must take
into account in developing the
methodology: The number of Food
Stamp households; the number of
children who receive free or reduced-
price lunches; and, to the extent
available, county-by-county estimates of
children in poverty as determined by
the Census Bureau.

Section 413(i) also specifies a
deadline which requires the chief
executive officer of each State to submit
to DHHS by May 31, 1998, and annually
thereafter, a statement of the State’s
child poverty rate. As noted earlier, we
issued a Program Instruction to States
explaining that we would provide to
each State the Census Bureau’s estimate
of child poverty in each State as a first
step in a proposed methodology and
that no action by the State was required
in relation to this deadline. (See TANF-
ACF-PI-98-4.)

We are proposing a sequential
methodology to implement the statute.
There are five major steps in the
proposed methodology. Not all States or
Territories will need to participate in all
steps. The methodology for the
Territories is similar but includes some
necessary modifications.

Step 1

¢ Annually, when we receive the data
from the Census Bureau, we will
provide each State with an estimate of
the number and percentage of children
living at or below 100 percent of the
Federal poverty threshold within the
State. This estimate will be for the
calendar year that is two years prior to
the current calendar year, e.g., in 1998,
we will provide an estimate for calendar
year 1996. The estimates we provide
will be the Census Bureau estimates
incorporating county level estimates of
poverty.

¢ In 1999, and annually thereafter, we
will determine for each State, at the 80
percent confidence level, the change in
the percent of children in poverty for
the most recent two year period for
which the data are available, e.g., in
1999, we will provide data comparing
calendar years 1996 and 1997; and
provide this information to the State.

Step 2

« |If the child poverty rate in a State
did not increase by five percent or more,
we will conclude that the State has met
the requirements of section 413(i) of the
Act, and the State will not be required
to submit supplemental information.

 If the child poverty rate in a State
increased by 5 percent or more, we
propose to require that the State provide
supplemental information to adjust,
explain, or account for this increase. We
propose that the State, within 60 days—

1—Must provide data on the average
monthly number of households with
children that receive Food Stamp
benefits for each of the two most recent
calendar years for which data are
available. (We expect that the data
submitted in 1999 will cover calendar
years 1997 and 1998.);

2—Must provide data on any changes
in legislation, policy, or program
procedures that have had a substantial
impact on the number of households
with children receiving Food Stamp
benefits during the same two year
period, including data on sub-
populations affected; and

3—May provide, at State option, other
information such as the proportion of
students certified for free or reduced-
price school lunches or estimates of
child poverty derived from an
independent source. These data may
cover any pertinent time period, e.g., the
two-year period for which the child
poverty rate was determined or the most
recent two year period for which data
are available. An independent source
may include studies by research or
advocacy organizations, universities, or
independent evaluation and analysis
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offices associated with State executive
branch agencies or State legislatures.

¢ |f the Food Stamp data are based on
population counts, States may simply
report the average monthly number for
each of the two calendar years and the
simple difference between them. If the
Food Stamp data are based on monthly
samples, States must include the
calculated standard errors of each
annual estimate.

Note: Alternatively, if a State chooses to
accept the increase in child poverty as
indicated by the Census data, it may skip
steps two and three and move directly to step
four—the assessment of the impact of the
State’s TANF program on child poverty.

Step 3

« We will review the Food Stamp and
other data provided by the State,
including data on substantive
legislative, policy, and program changes
affecting the number of households with
children receiving Food Stamp benefits.
If we determine that these data indicate
a subsequent improvement,
commensurate with the poverty increase
in the Census data, it would not be
necessary for the State to proceed to
Step 4 because the more recent data
indicate child poverty is already
improving.

Step 4

« If we determine that the Food
Stamp and other data provided by the
State do not indicate a subsequent
commensurate decrease in child poverty
as addressed in Step 3, we propose to
notify the State that it must, within 60
days, provide an assessment (and the
information and evidence on which the
assessment was based) of the impact of
the State’s TANF program on the child
poverty rate. In this instance, we
propose to give the States and
Territories broad latitude in the
information they provide.

Step 5

« We will review the information
provided by the State, along with other
data available such as the State’s TANF
plan and eligibility criteria, other
supportive services and assistance
programs, and the State’s economic
circumstances. If we determine that the
increase in the child poverty rate is the
result of the State’s TANF program, we
will notify the State that it is required
to submit a corrective action plan
within 90 days.

* To the extent that data are available
and the procedures applicable, the
Territories are subject to the same
methodology as described for the States.
One modification, however, is
necessary. Since the Census Bureau

does not estimate a child poverty rate
for the Territories, ACF will compute an
estimate of the percentage of children in
poverty and the estimated child poverty
rate for the Territory, based on
information submitted by the Territory.
Subsequent procedural steps are the
same as for States, i.e., as applicable, we
will review supplemental data to
determine whether the child poverty
rate increased by 5 percent or more;
review the Territory’s assessment of
whether the increase in the child
poverty rate was a result of the TANF
program; and require the development
of a corrective action plan, as necessary.

Note: We call to the Territories’ attention
that this NPRM proposes to require the
retention and availability of 1996 calendar
year data on households with children that
received Food Stamp benefits.

We believe this approach will begin with
and use the most reliable, objective data on
child poverty available for all States and
Territories; help assure that the child poverty
rate for each jurisdiction accurately reflects
its economic and other circumstances; and
require that States and Territories provide
only those data necessary, readily available,
and most appropriately provided by them.
States have more timely access to Food
Stamp and other data to supplement the
Census Bureau estimates, and both States and
Territories are in a better position to explain
any relationship to the TANF program. We
anticipate, however, that only a small
number of States and Territories will need to
provide these data and an even smaller
number will be required to submit a
corrective action plan.

C. Section-By-Section Discussion
What Does This Part Cover? (§284.10)

This section of the proposed rule
provides a summary of 45 CFR part 284.
Part 284 proposes a methodology for
determining State child poverty rates,
including a determination of whether
the child poverty rate increased as a
result of the TANF program. It also
covers the content and duration of the
corrective action plan.

In §2284.10(b), we indicate that any
Territory that has never operated a
TANF program would not be subject to
these rules. We included this provision
to address American Samoa’s situation.
American Samoa did not operate an
AFDC program, and it has not yet
elected to operate a TANF program.
Unless its status changes, we would
exempt American Samoa from the
requirements of this part.

What Definitions Apply to This Part?
(8284.11)

This section proposes definitions of
the terms used in part 284. It includes
key technical terms used in the
methodology for clarity.

The statute requires States to submit
a ‘“‘statement of the child poverty rate”
using various factors, including
“‘county-by-county estimates of children
in poverty as determined by the Census
Bureau.” These two references to the
term “‘poverty’’ need further
clarification. We refer to estimates
provided by the Census Bureau of the
percentage of children in a State in
families with incomes below 100% of
the poverty threshold as “children in
poverty.” The term “Census
methodology’” means the methods
developed by the Census Bureau for
estimating the number and percentage
of children in poverty in each State.

We use the term ““child poverty rate”
when referring to the sequential
methodology proposed in this part for
determining whether a State will be
required to submit a corrective action
plan.

We propose to define “‘date of
enactment” to mean calendar year 1996.
Although the statute requires the State
to provide to DHHS a statement of the
child poverty rate in the State as of the
date of enactment of PRWORA (August
22 1996), these data are available only
on a calendar year basis. We believe that
using the available calendar year data is
the most feasible way to determine child
poverty rates and consider the impact of
the TANF program on these rates.

Although section 419(5) of the Act, as
amended, defines ‘‘State” as the 50
States of the United States, the District
of Columbia, the Commonwealth of
Puerto Rico, the United States Virgin
Islands, Guam and American Samoa, we
have proposed, for this part, to define
“Territory” in a separate definition to
mean the Commonwealth of Puerto
Rico, the United States Virgin Islands,
Guam, and American Samoa.

We have done this for clarity as some
data limitations and some procedural
steps in the proposed methodology do
not apply to the Territories. We have
outlined the steps for determining the
child poverty rate for States in 88 284.20
through 284.30 and specified how the
process differs for Territories in
§284.35.

You will note that we use the term
“‘we’’ throughout the regulation and
preamble. We have defined “We (and
any other first person plural pronouns)”
to mean the Secretary of the Department
of Health and Human Services or any of
the following individuals or
organizations acting in an official
capacity on the Secretary’s behalf: the
Assistant Secretary for Children and
Families, the Regional Administrators
for Children and Families, the
Department of Health and Human
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Services, and the Administration for
Children and Families.

Who Must Submit Information to ACF
to Carry out the Requirements of this
Part? (§ 285.15)

Section 413(i)(1) of the Act specifies
that the chief executive officer of the
State (or Territory) shall submit to the
Secretary the annual statement of the
State’s (Territory’s) child poverty rate.
Other subsections require action by the
“State.”

Given the widespread concern for the
needs and circumstances of children,
we believe it is appropriate that the
chief executive officer of a State
(Territory) carry out these
responsibilities. We have proposed in
8§ 284.15 that the chief executive officer,
or his or her designee, submit the
information required by this part. For
editorial simplicity, however, we have
used the term ““State” or “Territory”
throughout part 284 rather than the
more cumbersome term “‘chief executive
officer of the State.”

What information will we provide to
each State to estimate the number of
children in poverty? (§284.20)

Annually, we propose to provide each
State with an estimate of the number
and percentage of children in poverty
within the State. The estimates we
provide will be those determined by the
Census Bureau and will incorporate
calculations by the Census Bureau using
the methodology it has developed for
small-area (e.g., county-level) estimates
of poverty.

The first annual estimate will be an
estimate of the number and percentage
of children in poverty for calendar year
1996. Subsequent year estimates will
also be for the calendar year two years
preceding, e.g., the second annual
estimate will be for calendar year 1997.
The two-year time differential reflects
the amount of time it takes for the
Census Bureau to collect and analyze
the data sources used in its model.

Although the law states that ‘““the
chief executive officer of each State
shall submit to the Secretary a statement
of the child poverty rate in the
State* * *,”’ we are proposing to
provide this information to the States in
order to reduce burden on States and
others. Because the Census Bureau data
are collected at the Federal level, we are
in a position to obtain and distribute
these data more efficiently to States. (It
did not seem reasonable to require each
State to contact the Census Bureau for
child poverty information and forward
it back to us.)

We have not referenced or
incorporated the May 31st date

specified in the statute in this NPRM.
We will, however, send to the States the
annual child poverty estimates as soon
as they are available from the Census
Bureau.

In §284.20(b), we propose that
annually we will determine for each
State, at the 80 percent confidence level,
the change in the percentage of children
in poverty for the applicable two year
period and provide each State with its
percentage of change. (The 1999
percentage change will cover the change
between calendar years 1996 and 1997.)

We are proposing the use of the 80
percent confidence level because, while
the Census methodology will provide us
a point estimate of the poverty rate,
there is a high probability that the actual
poverty rate will not be exactly the same
as the point estimate. Rather, the actual
poverty rate likely will lie somewhere
near the estimate. Statistical procedures
will allow us to determine the range
around which the actual estimate lies,
with varying degrees of confidence.

This range is important because year-
to-year changes in State-level child
poverty rates may simply reflect points
within the confidence interval. The
estimate may indicate that the child
poverty rate has changed when in fact
it has not.

We will require a particular level of
statistical certainty in determining a
State’s poverty rate in order to avoid
erroneously concluding that a State’s
poverty rate has increased by 5 percent
or more.

We propose to require States to
submit additional data only when we
conclude, with 80 percent confidence,
that the rate has increased by 5 percent
or more. While an 80 percent
confidence level is not considered to be
a high level of confidence in a scientific
context of hypothesis testing, a four-
fifths likelihood is certainly high
enough in a practical context to justify
concern that the child poverty rate may
have in fact increased sufficiently to
warrant attention.

More importantly, we believe the 80
percent confidence level offers greater
protection to children. We have
proposed the 80 percent confidence
level (instead of the commonly used 95
percent confidence level) in order to
ascertain more sensitively any
percentage change in the child poverty
rate. The choice of a particular
confidence level affects the quality of
statistical information.

For example, the risk of choosing a
narrower confidence band is that it may
provide a false indication of change in
the poverty rate when no significant
change has occurred. However, the
consequences of choosing a higher

percent confidence level are far more
serious, in a programmatic sense, as
they may lead us to conclude that the
child poverty rate has not changed
significantly when, in fact, it has.

In determining the 80 percent
confidence interval, we will use a one-
tailed (rather than two-tailed) statistical
test because we want to ensure that we
have determined the point estimate of
any increase in the child poverty rate
with 80 percent certainty. We would use
a two-tailed statistical test only if we
wanted to determine the point estimates
of both increases and decreases in the
child poverty rate with 80 percent
probability. Therefore, the one-tailed
test is the appropriate test to use to
ensure that the real increase is at least
5 percent. (A test is one-tailed when the
alternative hypothesis states a direction
such as the mean (average) increase in
the child poverty rate for a given year
is GREATER THAN zero.)

The Census Bureau may update the
assumptions and features of its
methodology occasionally. Further,
estimates may need to be refined after
initial publication. Should the Census
Bureau alter its methodology or
subsequently update previously
published estimates, we will base the
estimates of change in poverty on the
most updated methods and estimates. If,
for example, the Census Bureau changes
a model assumption from one reporting
period to the next, we will re-estimate
the number of children in poverty for
that year. This re-estimate will be solely
for the purpose of calculating the
change; it will help ensure that any
estimated changes do not result from
changes in the methodology.

What Information Must the State
Provide if the Estimate of a State’s Child
Poverty Rate Has Increased Five Percent
or More Over the Two Year Period?
(8284.25)

If we have determined, with 80
percent confidence, that the child
poverty rate in a State did increase by
5 percent or more, we propose in
paragraph (b) to require that the State
must submit data within 60 days on
Food Stamp participation. The State
may also submit other information.

We propose, in paragraph (c), to
require that the State provide data on
the average monthly number of
households with children receiving
Food Stamp benefits for each of the two
most recent calendar years for which
data are available. For example, we
expect that the Food Stamp data
submitted in 1999 will cover calendar
years 1997 and 1998.

We also propose that the State, at its
option, may submit other information in
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relation to the child poverty rate for the
same most recent two year period. This
information could include changes in
the proportion of students certified for
free or reduced-price school lunches or
estimates of child poverty derived from
an independent source. As noted earlier,
studies of child poverty are being
conducted by a variety of entities
including, research and advocacy
organizations, universities, and
evaluation and analysis offices
associated with State executive branch
agencies or State legislatures.

We propose, in paragraphs (c)(1) and
(c)(2) that States submitting the average
monthly number of Food Stamp
households with children under age 18
may elect to calculate such number
based upon either:

« Population counts (e.g., from its
administrative data system); or

* Monthly samples of Food Stamp
recipient households based on generally
accepted scientific sampling methods,
i.e., each recipient household has a
known, non-zero probability of being
drawn into the sample.

A State submitting the average
monthly number of Food Stamp
recipient households with children
under 18 based upon population data
for each month would then calculate the
simple difference between yearly
averages.

If a State chooses to use monthly
samples of its Food Stamp recipient
caseload for each of the twelve months
to develop an estimate of the average
monthly number of Food Stamp
households with children under 18,
such State would be required to submit:

e The estimated average monthly
number of households; and

¢ Estimated sampling errors (standard
errors).

We expect that a State using the
sampling method will have its sampling
plan available for review and
submission as needed. A State using its
Food Stamp Quality Control sampling
plan will not be asked to submit its
plan.

In paragraph (c)(3), we propose that
the State must submit information on
any changes in legislation, policy, or
program procedures that have had,
during the same period for which Food
Stamp data are provided, a substantial
impact on the number of households
with children receiving Food Stamp
benefits. Specifically, the State must
submit data relative to determining how
such changes affected the Food Stamp
population as a whole or any sub-
population.

We will review the Food Stamp
information provided by the State under
paragraph (c). The purpose of our

review will be to determine whether the
average monthly number of households
with children receiving Food Stamps
indicates a subsequent improvement
commensurate with the poverty increase
in the Census data, taking into account
any additional information provided by
the State.

If we determine that the number of
households with children receiving
Food Stamp benefits did not indicate an
improvement commensurate with the
poverty increase in the Census data, we
will review any additional data the State
has provided. Unless we determine that
this additional data provides sufficient
documentation that either child poverty
did not go up in the State or that there
was a subsequent improvement,
commensurate with the poverty increase
in the Census data, we will notify the
State that information on the impact of
TANF on the child poverty rate must be
submitted.

How Will We Determine the Impact of
TANF on the Increase in the State Child
Poverty Rate? (§ 284.30)

Section 413(i) of the Act requires
States to submit corrective action plans
only if the State’s child poverty rate has
increased by 5 percent or more as a
result of TANF.

In §284.30, we propose that those
States identified, based on the
determination made in §284.25, must
make an assessment of the impact of the
TANF program on its child poverty rate.
The State’s assessment, and the
information on which the assessment
was based, must be provided to us
within 60 days.

The State’s assessment of the impact
of the TANF program will be based on
the same two-year time period used to
determine State’s child poverty rate. For
example, the poverty rate for 1996-1997
will be compared to the TANF (or prior
program) in effect for the same years.

Paragraph (a) of this section includes
examples of information or evidence
that a State may submit as a part of its
assessment. States may identify and
provide other pertinent information as
well.

In assessing the impact of the TANF
program, the State, for example, might
review its TANF program and policies,
the percentage of eligible persons
receiving TANF, the TANF application
disapproval rates, and numbers of cases
sanctioned or closed; and the economic
and other circumstances in the State,
e.g., factory and base closings, rise in
unemployment rates; and participation
rates of other assistance programs. A
State should review the evidence to
form a broad picture of contributing
circumstances and not consider factors

in isolation. An increase in State
unemployment, for example, cannot by
itself be put forward to account for the
increase in the child poverty rate if
restrictive TANF eligibility policies are
also in place.

During the consultation process, some
experts expressed doubt that a single
methodology could be used by all States
to statistically attribute changes in child
poverty rates. Many factors contribute to
such changes in ways that may vary
from State to State and from year to
year.

It is the Department’s responsibility to
determine whether a State or Territory’s
child poverty rate has increased as a
result of the TANF program in the State
or Territory, and this is a responsibility
we take seriously. We will thoroughly
examine the assessment provided by the
State as well as a range of other
available information. At the same time,
however, we propose to give States
flexibility in reviewing their programs,
policies, and economic and other
circumstances; assessing the effect of
the TANF program on child poverty
rates; and providing evidence of
alternative factors they believe may
have contributed to the increase.

We expect that a State or Territory
will also take this responsibility
seriously and will provide an
assessment in sufficient detail to enable
us to make our determination. However,
if a State submits only a conclusory
statement—with no information,
evidence, or assessment—we will
conclude that a corrective action plan is
required.

Paragraph (b) of this section proposes
that we will review the information
provided by the State, in addition to
other available information (such as the
State’s TANF plan and eligibility
criteria, other supportive service or
assistance plans, and a State’s economic
circumstances); make a determination;
and notify the State if a corrective action
plan is required.

How Will the Methodology for the
Territories Differ? (§ 284.35)

Not all of the steps proposed for
States in the previous sections are
applicable to Territories. For example,
“‘estimates of children in poverty as
determined by the Census Bureau” are
calculated only for the 50 States and the
District of Columbia, but not for the
Territories. Further, the Food Stamp
Program does not operate in the
Commonwealth of Puerto Rico and
American Samoa.

Therefore, we are proposing a
modified but similar process for the
Territories. In § 284.35, we propose that,
in the absence of Census Bureau
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estimates, ACF will compute the
estimated percentage of children in
poverty for each Territory. We will base
our computations on the information
submitted by the Territory as specified
in paragraph (b) or (c) of this section.
This information must include Food
Stamp data, if available. If the Territory
does not have a Food Stamp program, it
must provide other information such as
the proportion of students certified for
free or reduced-price school lunches or
other estimates of child poverty derived
from independent sources.

For example, in 1998, we will
compute the estimated percentage of
children in poverty for each Territory
for calendar year 1996. In 1999, we will
compute the estimated percentage of
children in poverty for calendar year
1997. We will also determine, at the 80
percent confidence level (if the data are
sample data), the percentage change
between calendar years 1996 and 1997.
We will perform these computations
annually for the applicable two year
period, based on the annual information
submitted by the Territory.

If the child poverty rate in the
Territory did not increase between one
year and the next, we will conclude that
the Territory has met the requirements
of section 413(i) and notify it that no
further information from or action by
the Territory is required for that two
year period.

If the estimate of the child poverty
rate increased by 5 percent or more from
one year to the next, we propose in
paragraph (g) to require that the
Territory submit data for calendar year
1998. This data would be the Food
Stamp data, if available, as specified in
paragraph (b) or other data as specified
in paragraph (c).

This proposed action parallels the
proposed action required from States in
§284.25(c). We believe that these more
recent data will help illustrate, for both
States and Territories, any positive
trends and show the current effect of a
State or Territory’s program and
policies.

Based on the data submitted in
paragraph (g), we will determine
whether the child poverty rate has
increased 5 percent or more. If it has, we
will notify the Territory that it must
submit an assessment (and the
information and evidence on which the
assessment was based) of whether the
child poverty rate increased as a result
of the Territory’s TANF program. We
reference the examples of information
and evidence described in §284.30(a).

We will review the assessment
submitted by the Territory, along with
other available information; make a
determination whether the increase in

the child poverty rate is a result of the
Territory’s TANF program; and notify
the Territory whether it is or is not
required to submit a corrective action
plan as specified in 8§ 284.40 and
284.45.

When is a Corrective Action Plan
Required? (§ 284.40)

This section proposes that only those
States and Territories for which we have
concluded that the child poverty rate
has increased by 5 percent or more as
aresult of TANF are required to submit
corrective action plans. The State and
the Territory must submit the plan
within 90 days of the date we notify it
of our determination under §§284.30 or
284.35.

What is the Content and Duration of the
Corrective Action Plan? (8 284.45)

The Act does not provide express
authority for us to prescribe regulations
regarding the content and duration of
corrective action plans. Therefore, this
section restates the statutory provisions.

However, we want to provide
additional explanation of the statutory
language on the duration of the
corrective action plan. Paragraph (b) of
this section re-states section 413(i)(4) of
the Act. This section requires that the
State implement the corrective action
plan “until the State determines that the
child poverty rate in the State is less
than the lowest child poverty rate on the
basis of which the State was required to
submit the corrective action plan.”

The *‘lowest child poverty rate”
means the five percent threshold above
the first year in the two year comparison
period. For example, a State with a 20
percent child poverty rate in the first
year of the two year comparison period
would have a five percent threshold of
21 percent and would be required to
implement its corrective action plan
until its child poverty rate dropped
below 21 percent.

V . Regulatory Impact Analyses
A. Executive Order 12866

Executive Order 12866 requires that
regulations be drafted to ensure that
they are consistent with the priorities
and principles set forth in the Executive
Order. The Department has determined
that this proposed rule is consistent
with these priorities and principles.
This proposed rulemaking implements
statutory authority based on broad
consultation and coordination.

The Executive Order encourages
agencies, as appropriate, to provide the
public with meaningful participation in
the regulatory process. As described
elsewhere in the preamble, ACF

consulted with State and local officials,
their representative organizations, and a
broad range of technical and interest
group representatives.

We discuss the input received during
the consultation process in previous
sections of the preamble. To a
considerable degree, this NPRM reflects
the information provided by, and the
recommendations of, the groups with
whom we consulted.

B. Regulatory Flexibility Analysis

The Regulatory Flexibility Act (5
U.S.C. 603, 605) requires the Federal
government to anticipate and reduce the
impact of rules and paperwork
requirements on small businesses and
other small entities. Small entities are
defined in the Regulatory Flexibility Act
to include small businesses, small non-
profit organizations, and small
governmental agencies. This rule will
affect only States, the District of
Columbia, and certain Territories.
Therefore, the Secretary certifies that
this rule will not have a significant
impact on small entities.

C. Paperwork Reduction Act

In developing this proposed rule, we
had very little discretion with respect to
the kinds of data States and Territories
must report to the Secretary. Thus, the
burden of reporting data on the Food
Stamp program is mandated by the
statute. We have estimated the burden
in this section and do not view it as
significant. We have exercised
discretion by developing an approach
that will help States and Territories
meet the statutory requirements with
the least burden.

We will send to the States the Census
Bureau data on the number and
percentage of children reported to have
fallen below the poverty level and will
compute for the Territories the
percentage of children in poverty based
on the information provided by the
Territory. Only those States and
Territories whose child poverty rate
increased 5 percent or more will be
required to submit further information.
This approach is designed to lessen the
burden on these jurisdictions. However,
we invite comments on this approach
and the possible impact it may have on
States and Territories.

To the extent possible, this proposed
rule relies on existing data sources. The
Census methodology is based on
available data from the Bureau of the
Census, the U.S. Department of
Agriculture, and the U.S. Department of
the Treasury. Sample or universe data
on the number of households with
children that receive Food Stamp
benefits are reported by the States to the
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U.S. Department of Agriculture (USDA)
and are available from the States or the
USDA. Also, States report to USDA data
on the number of students certified to
receive free and reduced-price school
lunches.

However, this proposed rule does
contain information collection activities
that are subject to review and approval
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (the PRA). Under
the PRA, no persons are required to
respond to a collection of information
unless it displays a valid OMB control
number. As required by the PRA, we
have submitted the proposed data
collection requirements to OMB for
review and approval. We are using this
NPRM as a vehicle for seeking comment

from the public on these information
collection activities.

There are four circumstances in the
proposed rule that will create a
reporting burden:

e A Territory provides data to us on
which we will base our computation of
an estimate of the percentage of children
in poverty and the change in the
percentage (§ 284.35);

« A State or Territory provides
evidence that the estimated increase in
poverty was less than 5 percent
(8284.25(c) and §284.35(g));

» A State or Territory provides
evidence that the increase in the child
poverty rate was not the result of the
TANF program (8 284.30 and
§284.35(h)); and

« A State or Territory submits a
corrective action plan (§ 284.40 and
§284.45).

The annual burden estimates include
any time involved compiling and
abstracting information, assembling any
other material necessary to provide the
requested information, and transmitting
the information.

Prior to the development of this
estimate, we researched the burden
estimates for similar OMB-approved
data collections in our inventory, and
those pending OMB approval, and
consulted with knowledgeable Federal
officials.

All 50 States, the District of Columbia,
and the Territories of Guam, Puerto
Rico, and the United States Virgin
Islands are potential respondents to all
of the proposed data collections. The
annual burden estimates for these data
collections are:

Number of re- | Average bur-
Instrument or requirement Ngm(?ﬁéeﬁt;e' sponses per den hogurs per TOt?]IO?J%den
P respondent response

Submission of Data by Territory for Computation of an Estimate of the Per-

centage of Children in Poverty and the Change in the Percentage

(B284.35) ittt 3 1 40 120
Submission of Food Stamp Data and/or Alternative Evidence That Child

Poverty Level Did Not Increase by 5% or More (8284.25(c) and

§284.35(g)) -reverreerereerenee e e 54 1 40 2,160
Documentation for Relationship of TANF to the Increase in Child Poverty

Level (8284.30 and §284.35(N)) ....ceevvreerriieeireneee e 54 1 80 4,320
Corrective Action Plan (8284.40 and 8284.45) .......cccoocveeiiiiieeiiiieeeeee e 54 1 160 8,640

Estimated Total Annual Burden
Hours: 15,240.

We have over-estimated the burden
hours for part 284 for ease of discussion
and public review of the burden. We
expect that only a few States will
experience an increase of 5 percent or
more in their child poverty rate and will
need to provide Food Stamp or
additional data; even fewer will need to
submit information in relation to the
TANF program; and a very few will be
required to submit a corrective action
plan.

We encourage States, organizations,
individuals, and other parties to submit
comments regarding the information
collection requirements to ACF (at the
address above) and to the Office of
Information and Regulatory Affairs,
OMB, Room 3208, New Executive Office
Building, 725 17th Street, Washington,
DC 20503, ATTN: Desk Officer for ACF.

To ensure that public comments have
maximum effect in developing the final
regulations and the data collection
requirements, we urge that each
comment clearly identify the specific
section or sections of the proposed rule
that the comment addresses and follow
the same order as the regulations.

We will consider comments by the
public on these proposed collections of
information in:

« Evaluating whether the proposed
collections are necessary for the proper
performance of our functions, including
whether the information will have
practical utility;

« Evaluating the accuracy of our
estimate of the burden of the proposed
collections of information, including the
validity of the methodology and
assumptions used, and the frequency of
collection;

< Enhancing the quality, usefulness,
and clarity of the information to be
collected; and

e minimizing the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technology, e.g., the electronic
submission of responses.

OMB is required to make a decision
concerning the collections of
information contained in these
proposed rules between 30 and 60 days
after publication of this document in the
Federal Register. Therefore, a comment
is assured of having its full effect if
OMB receives it within 30 days of

publication. This OMB review schedule
does not affect the deadline for the
public to comment to ACF on the
proposed rules.

D. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995 requires
that a covered agency prepare a
budgetary impact statement before
promulgating a rule that includes any
Federal mandate that may result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year.

If a covered agency must prepare a
budgetary impact statement, section 205
further requires that it select the most
cost-effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with the
statutory requirements. In addition,
section 205 requires a plan for
informing and advising any small
government that may be significantly or
uniquely impacted by the proposed
rule.

We have determined that this
proposed rule would not impose a
mandate that will result in the
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expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of more than $100
million in any one year. Accordingly,
we have not prepared a budgetary
impact statement, specifically addressed
the regulatory alternatives considered,
or prepared a plan for informing and
advising any significantly or uniquely
impacted small government.

E. Congressional Review

This proposed rule is not a “‘major”’
rule as defined in 5 U.S.C., Chapter 8.

List of Subjects in 45 CFR Part 284

Grant programs—Social programs,
Public Assistance programs; Reporting
and recordkeeping requirements;
Poverty.

(Catalogue of Federal Domestic Assistance
Programs: 93.558 TANF programs—State
Family Assistance Grants, Assistance grants
to Territories, Matching grants to Territories,
Supplemental Grants for Population
Increases and Contingency Fund; 93.595
Welfare Reform Research, Evaluations and
National Studies.)

Dated: May 13, 1998.
Olivia A. Golden,

Assistant Secretary for Children and Families.

Approved: June 9, 1998.
Donna E. Shalala,
Secretary, Department of Health and Human
Services.

For the reasons set forth in the
preamble, we propose to amend 45 CFR
Ch. Il by adding part 284 to read as
follows:

PART 284—CHILD POVERTY RATES

Sec.

284.10 What does this part cover?

284.11 What definitions apply to this part?
284.15 Who must submit information to ACF
to carry out the requirements of this

part?

284.20 What information will we provide to
each State to estimate the number of
children in poverty?

284.25 What information must the State
provide if the estimate of a State’s child
poverty rate has increased by five
percent or more over the two year
period?

284.30 What information must the State
provide to explain the impact of TANF
on the increase in child poverty?

284.35 How will the methodology for the
Territories differ?

284.40 When is a corrective action plan due?

284.45 What is the content and duration of
a corrective action plan?

Authority: 42 U.S.C. 613(i)

§284.10 What does this part cover?

(a) This part describes the
methodology to be used to determine
State child poverty rates, as required by
section 413(i) of the Social Security Act,

including determining whether the
child poverty rate increased by 5
percent or more as a result of TANF. It
also describes the content and duration
of the corrective action plan.

(b) The requirements of this part do
not apply to any Territory that has never
operated a TANF program.

§284.11 What definitions apply to this
part?

The definitions that apply to this part
are:

ACF means the Administration for
Children and Families.

Act means the Social Security Act,
unless otherwise specified.

Census methodology means the
methods developed by the Census
Bureau for estimating the number and
percentage of children in poverty in
each State.

Child poverty rate means the result of
the methodology described in this part
to determine the percentage of children
in poverty in each State and Territory.
The State child poverty rate will be
based on the Census methodology and
may also include the number of
households with children receiving
Food Stamp benefits and additional data
submitted by a State. The child poverty
rate for a Territory will be computed by
ACF based on data submitted by the
Territory.

Children in poverty means estimates
resulting from the Census methodology
of the percentage of children in a State
that live in families with income below
100 percent of the federal poverty level.

Date of enactment means calendar
year 1996.

State means each of the 50 States of
the United States and the District of
Columbia.

TANF means the Temporary
Assistance for Needy Families program,
as enacted by section 103 of Pub. L.
104-193 (42 U.S.C. 601-619).

Territories means American Samoa,
Guam, the Commonwealth of Puerto
Rico, and the United States Virgin
Islands.

We (and any other first person plural
pronouns) means the Secretary of
Health and Human Services or any of
the following individuals and
organizations acting in an official
capacity on the Secretary’s behalf: The
Assistant Secretary for Children and
Families, the Regional Administrators
for Children and Families, the
Department of Health and Human
Services, and the Administration for
Children and Families.

§284.15 Who must submit information to
ACF to carry out the requirements of this
part?

The chief executive officer of the State
or Territory, or his or her designee, is
responsible for submitting the
information required by this part to us.

§284.20 What information will we provide
to each State to estimate the number of
children in poverty?

(a) Annually, we will provide each
State with an estimate of the number
and percentage of children in poverty
within the State, as determined by the
Census Bureau using the Census
methodology. The annual estimate will
be for the calendar year two years
previous. (The first annual estimate in
1998 will be an estimate of children in
poverty for calendar year 1996.)

(b) In 1999, and annually thereafter,
we will determine for each State, at the
80 percent confidence level, the change
in the percentage of children in poverty
for the applicable two calendar year
period based on the Census Bureau data,
and provide each State with its
percentage of change. (The first
determination of percentage change will
cover the change between calendar
years 1996 and 1997.)

§284.25 What information must the State
provide if the estimate of a State’s child
poverty rate has increased five percent or
more over the two year period?

(a) If the estimate of a State’s child
poverty rate did not increase by 5
percent or more, at an 80 percent
confidence interval, from one year to the
next, we will conclude that a State has
satisfied the statutory requirements of
section 413(i) of the Act, and notify the
State that no further information from or
action by the State is required for the
applicable two calendar year period.

(b) If the estimate of a State’s child
poverty rate increased by 5 percent or
more from one year to the next, we will
notify the State that it has 60 days to
submit the data required in paragraph
(c) of this section.

(c) If required under paragraph (b) of
this section, the State must submit data
on the average monthly number of
households with children that received
Food Stamp benefits for each of the two
most recent years for which data are
available. (We expect that the data
submitted in 1999 will cover calendar
years 1997 and 1998.) The State may
also submit other evidence covering any
pertinent time-period, including the
proportion of students certified for free
or reduced-price school lunches or
estimates of child poverty that were
derived from an independent source.

(1) If a State reports Food Stamp data
based on population counts, it must
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report the average monthly number for
each of the two calendar years and the
difference between them.

(2) If a State reports Food Stamp data
based on monthly samples, it must
include the calculated standard errors of
each annual estimate.

(3) If there has been a change in
legislation, policy, or program
procedures that have had a substantial
impact on the number of households
with children receiving Food Stamps
during the period for which we are
requesting Food Stamp data, the State
must submit data relevant to
determining how that change(s) affected
the number of Food Stamp households
with children, including data on sub-
populations affected by the change.

(d) Based on the information
submitted by the State under paragraph
(c) of this section, if the average
monthly number of households with
children receiving Food Stamp benefits
within the State indicates a subsequent
improvement, commensurate with the
poverty increase in the Census data, we
will conclude that the State has satisfied
the statutory requirements of section
413(i) of the Act, and that no further
information from or action by the State
is required.

(e) If the average monthly number of
households with children receiving
Food Stamp benefits within the State
did not indicate a subsequent decrease
in child poverty commensurate with the
increase shown by the Census data, we
will review any additional data the State
has provided. Unless this additional
data provides sufficient documentation
that either child poverty did not go up
in the State or there was a subsequent
commensurate decline, we will notify
the State that it must provide the
information described in § 284.30.

§284.30 What information must the State
provide to explain the impact of TANF on
the increase in child poverty?

(a) If we have determined under
§284.25, that the State must submit its
assessment (and the information and
evidence on which the assessment is
based) of whether the child poverty rate
has increased as a result of the State’s
TANF program, the State’s assessment,
and the information on which the
assessment is based, must cover the two
year period for which the child poverty
rate is determined, and must be
submitted to us within 60 days.
Examples of such information may
include—

(1) Evidence that TANF program rules
did not economically disadvantage
children from one calendar year to the
next to the extent that such policies
could account for a 5 percent or more

increase in the child poverty rate. For
example, if TANF income eligibility
rules did not limit program
participation and program cash benefits
did not decrease substantially, a State
could assert that increases in the child
poverty rate occurred independently of
TANF. A State could also provide other
TANF program evidence, such as the
percentage of eligible individuals
receiving TANF, the number of
applicants disapproved, sanction rates,
numbers of cases terminated as a result
of time limits, and numbers of cases
terminated as a result of failing to meet
work requirements;

(2) Evidence that other factors account
for the increase in the child poverty
rate, such as changes in economic or
social conditions, e.g., an increase in the
State’s unemployment rate. For
example, a State that met the definition
of a ““needy State” under section
403(b)(6) of the Act for an extended
period of time within the applicable two
year period could assert that increases
in the child poverty rate resulted from
non-TANF factors; or

(3) An alternate justification that
demonstrates that changes in the child
poverty rate within the State did not
result from TANF. For example, a State
could submit data from other assistance
programs that provide evidence that
increases in the child poverty rate did
not result from TANF.

(b) We will review the State’s
assessment, along with other available
information such as the State’s TANF
plan and eligibility criteria, other
supportive services and assistance
programs, and the State’s economic
circumstances; make a determination
whether the child poverty rate has or
has not increased by 5 percent or more
as a result of the State’s TANF program;
and notify the State whether it must
submit a corrective action plan as
described in 88 284.40 and 284.45.

(c) If we determine that the child
poverty rate has not increased by 5
percent or more as a result of the State’s
TANF program, we will conclude that
the State has met the requirements of
section 413(i) and notify the State that
no further information from or action by
the State is required for the applicable
two calendar year period.

§284.35 How will the methodology for the
Territories differ?

(a) To the extent that data are
available and the procedures applicable,
the Territories are subject to the same
methodology used to determine the
child poverty rate in the 50 States and
the District of Columbia.

(b) Since the Census Bureau
methodology does not estimate a child

poverty rate for the Territories, each
Territory must, beginning in 1998, and
annually thereafter, submit to ACF the
Food Stamp data described in
§284.25(c).

(c) If the Food Stamp data are not
available for a Territory because it did
not operate a Food Stamp program for
the applicable year, it must, beginning
in 1998, and annually thereafter, submit
other information on which the child
poverty rate may be determined, such as
the proportion of students certified for
free or reduced-price school lunches or
estimates of child poverty derived from
independent sources. (In 1998, the
Territory must submit data for calendar
year 1996; in 1999, the Territory must
submit data for calendar year 1997.)

(d) Based on the data specified in
paragraph (b) or (c) of this section
submitted for calendar year 1996, we
will compute an estimate of the
percentage of children in poverty for the
Territory for calendar 1996.

(e) Based on the data specified in
paragraph (b) or (c) submitted for
calendar year 1997, we will compute an
estimate of the percentage of children in
poverty for calendar year 1997. We will
also determine, at the 80 percent
confidence level (if the data are sample
data), the change in the percentage of
children in poverty between calendar
years 1996 and 1997. We will do this
annually thereafter for the applicable
two year period.

(f) If the estimate of the child poverty
rate in the Territory did not increase by
5 percent of more, at an 80 percent
confidence level, we will conclude that
the Territory has satisfied the
requirements of section 413(i) of the
Act. We will notify the Territory that no
further information from or action by
the Territory is required for the
applicable two year period.

(9) If the estimate of the child poverty
rate in the Territory increased by 5
percent or more from one year to the
next, the Territory must submit the
information in paragraph (b) or (c) of
this section for the subsequent calendar
year. For example, if the child poverty
rate increased between calendar years
1996 and 1997, the Territory must
submit data for calendar year 1998. We
will review these data and determine
whether the child poverty rate has or
has not increased by 5 percent or more.

(h) If we determine that the child
poverty rate has increased 5 percent or
more, we will notify the Territory that
it must submit an assessment (and the
information and evidence on which the
assessment was based) of whether the
child poverty rate increased as a result
of the TANF program in the Territory.
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Examples of such information and
evidence are found in 8 284.30(a).

(i) We will review the assessment
provided by the Territory, along with
other available data on the Territory’s
TANF plan and eligibility criteria, other
supportive services and assistance
plans, and economic circumstances;
make a determination whether the
increase in the child poverty rate is due
to the Territory’s TANF program; and
notify the Territory whether a corrective
action plan is required as specified in
§284.40 and §284.45.

§284.40 When is acorrective action plan
due?
Each State and Territory must submit

a corrective action plan to ACF within
90 days of the date we notify it that, as
a result of TANF, its child poverty rate
increased by 5 percent or more for the
applicable two calendar year period.

§284.45 What is the content and duration
of the corrective action plan?

(a) The corrective action plan must
outline the manner in which the State
or Territory will reduce the child
poverty rate in the State and include a
description of the actions to be taken by
the State or the Territory under such a
plan.

(b) A State or Territory shall
implement the corrective action plan
until the State or Territory determines
that the child poverty rate in the State
is less than the lowest child poverty rate
on the basis of which the State was
required to submit the corrective action
plan.

[FR Doc. 98-25384 Filed 9-22-98; 8:45 am]
BILLING CODE 4184-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Families

45 CFR Parts 286 and 287
RIN 0970-AB78

Tribal Temporary Assistance for Needy
Families Program (Tribal TANF) and
Native Employment Works (NEW)
Program

AGENCY: Administration for Children
and Families.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On July 22, 1998, the
Administration for Children and
Families (ACF) published a Notice of
Proposed Rule Making (NPRM) for the
Tribal Temporary Assistance for Needy

Families Program (Tribal TANF) and the
Native Employment Works (NEW)
Program with a comment period of 60
days, ending September 21, 1998. We
are now extending the comment period
for an additional 60 days for the
purpose of allowing Tribes and other
interested parties sufficient time for
review and to formulate comments on
the NPRM.

DATES: You must submit comments by
COB November 20, 1998.

ADDRESSES: You may mail or hand-
deliver comments to the Administration
for Children and Families, Office of
Community Services, Division of Tribal
Services, 5th Floor, 370 L’Enfant
Promenade, SW, Washington, DC 20447.
You may also transmit written
comments electronically via the
Internet. To transmit comments
electronically, or download an
electronic version of the proposed rule,
you should access the ACF Welfare
Reform Home Page at http:/
www.acf.dhhs.gov/news/welfare and
follow any instructions provided.

We will make all comments available
for public inspection on the 5th Floor,
901 D Street, SW, Washington, DC
20447, from Monday through Friday
between the hours of 9:00 a.m. and 4:00
p.m. Eastern time, except for holidays.

FOR FURTHER INFORMATION CONTACT:
John Bushman, Director, Division of
Tribal Services, Office of Community
Services, ACF, at 202-401-2418;
Raymond Apodaca, Tribal TANF Team
Leader at 202—401-5020; or Ja-Na
Oliver, (NEW) Team Leader at 202—401—
5713.

Deaf and hearing-impaired
individuals may call the Federal Dual
Party Relay Service at 1-800—-877-8339
from Monday through Friday between
the hours of 8:00 a.m. and 7:00 p.m.,
Eastern time.

SUPPLEMENTARY INFORMATION: The
NPRM was published July 22, 1998, in
the Federal Register [63 FR 39366—
39429] with a 60 day comment period.
Based on information received from the
Tribes and other interested parties, it
has been determined that additional
time is needed to review the NPRM.

Comment Procedures

We will not consider comments
received beyond the 120 day comment
period in developing the final rule.
Because of the large volume of
comments we anticipate, we will accept
written comments only. In addition,
your comments should:

» Be specific;

« Address issues raised by the
proposed rule;

« Where appropriate, propose
alternatives;

« Explain reasons for any objections
or recommended changes; and

« Reference the specific section of the
proposed rule that you are addressing.

We will not acknowledge the
comments we receive. However, we will
review and consider all comments that
are germane and that are received
during the comment period.
(Catalog of Federal Domestic Assistance
Programs: 93.558, TANF programs—Tribal
Family Assistance Grants; 93.559—Loan
Fund; 93.594—Native Employment Works
Program; 93.959—Welfare Reform Research,
Evaluations and National Studies)

Dated: September 17, 1998.
Donna E. Shalala,
Secretary.
[FR Doc. 98—-25390 Filed 9-18-98; 1:57 pm]
BILLING CODE 4184-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 197
[USCG-1998-3786]
RIN 2115-AF64

Commercial Diving Operations

AGENCY: Coast Guard, DOT.

ACTION: Advanced notice of proposed
rulemaking; extension of comment
period.

SUMMARY: In response to public
requests, the Coast Guard is extending
the period for public comment on its
Advance Notice of Proposed
Rulemaking (ANPRM), Commercial
Diving Operations, published in the
Federal Register on June 26, 1998. The
comment period will be extended for 45
days.

DATES: Comments must reach the
Docket Management Facility on or
before November 9, 1998.

ADDRESSES: You may mail comments to
the Docket Management Facility
(USCG-1998-3786), U.S. Department of
Transportation, room PL-401, 400
Seventh Street SW., Washington, DC
20590-0001, or deliver them to room
PL-401, located on the Plaza Level of
the Nassif Building at the same address
between 10 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The telephone number is 202—366—
9329.

The Docket Management Facility
maintains the public docket for this
rulemaking. Comments will become part
of this docket and will be available for
inspection or copying at room PL-401
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on the Plaza Level of the Nassif Building
at the above address between 10 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
access this docket on the Internet at
http://dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:

For information concerning the advance
notice of proposed rulemaking
(ANPRM) provisions, contact LT Diane
Kalina, Project Manager, Vessel and
Facility Operating Standards Division,
Coast Guard, telephone 202-267-1181.
For questions on viewing, or submitting
material to the docket, contact Dorothy
Walker, Chief, Dockets, Department of
Transportation, telephone 202-366—
9329.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(USCG-1998-3786) and the specific
section of the ANPRM to which each
comment applies, and give the reason
for each comment. Please submit all
comments and attachments in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying and
electronic filing to the Docket
Management Facility at the address
under ADDRESSES. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change the proposed rule
in view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Docket
Management Facility at the address
under ADDRESSES. The request must
identify this docket [USCG-1998-3786]
and should include the reasons why a
public meeting would be helpful to this
rulemaking. If it determines that the
opportunity for oral presentation will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Background and Purpose

The existing commercial diving
operations regulations are over 20 years
old and do not include current safety
and technology standards and industry
practices. The Coast Guard needs
current information on these subject
areas to help us identify necessary
regulatory revisions.

In response to several public requests,
the Coast Guard is extending the period
for public comment on its Advance
Notice of Proposed Rulemaking
(ANPRM), Commercial Diving
Operations, published in the Federal

Register on June 26, 1998 (63 FR 34840).

The comments stated that more time
was needed to collect data, and the
diving industry is typically very busy
during the summer months and divers
need more time to develop comments to
the ANPRM. Based on these requests
and on the small number of comments
received so far, the Coast Guard has
decided to extend the comment period
for an additional 45 days.

Dated: September 17, 1998.
Howard L. Hime,

Acting, Director of Standards, Marine Safety
and Environmental Protection.

[FR Doc. 98-25464 Filed 9-22-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Maritime Administration

46 CFR Part 249

[MARAD 98-4395]

RIN No. 2133-AB 36

Approval of Underwriters for Marine
Hull Insurance

AGENCY: Maritime Administration,
Department of Transportation.
ACTION: Advance Notice Of Proposed
Rulemaking; request for comments.

SUMMARY: The Maritime Administration
(MARAD) is soliciting comments from
interested persons concerning the need
to amend the existing regulations
governing the placement of marine hull
insurance on subsidized and Title XI
program vessels. The existing
regulations were promulgated in 1988
and provided, among other things, the
criteria and procedures for certain
foreign underwriters to participate in
the writing of hull insurance on
MARAD program vessels.

DATES: Comments are requested by
October 23, 1998.

COMMENTS: Signed written comments
should refer to the docket number that
appears at the top of this document and
must be submitted to the Docket Clerk,
U.S. DOT Dockets, Room PL-401, 400
7th Street SW, Room 7210, Washington,
DC 20590. All comments received will
be available for examination at the
above address between 10 a.m. and 5
p.m., e.t. Monday through Friday,
except Federal Holidays. An electronic
version of this document is available on

the World Wide Web at
http:\dms.dot.gov.

FOR FURTHER INFORMATION CONTACT:
Edmond J. Fitzgerald, Director, Office of
Subsidy and Insurance, Maritime
Administration, Washington, DC 20590.
Telephone 202/366—-2400.
SUPPLEMENTARY INFORMATION: The 1988
explanation of the final rulemaking (53
FR 23119) provided in part that:

Members of the Institute of London
Underwriters (ILU) would remain eligible
subject to prescribed trust fund and
limitation on risk requirements. On the basis
of a comment by one American carrier, the
final rule specifically reserves MARAD’s
right to review this eligibility at any time.

It has come to MARAD’s attention
that the ILU and another London based
insurance organization, the London
International Insurance and Reinsurance
Market Association (LIRMA) have voted
to merge their two organizations in the
near future. The new organization will
be called the International Underwriters
Association (IUA) of London. MARAD’s
Director, Office of Marine Insurance had
discussions with the incoming chairman
of the IUA and the chairman indicated
that the new organization will not have
the same eligibility criteria as the ILU or
any internal oversight activities. In view
of this, MARAD is seeking comments
concerning how to deal with existing
ILU member companies after the
merger. Will it be necessary to qualify
ILU member companies on an
individual “‘ad hoc” basis after the
merger is implemented? MARAD has a
number of questions it would like to
receive comment on:

(1) Should companies who were in
the ILU and approved to write insurance
on MARAD program vessels maintain
their eligibility for some period, say a
year after merger, while they are
reviewed on an individual basis?

(2) Should ILU member companies
(post merger) be subject to the same
requirements of ““Other Foreign
Underwriters’ under section 249.5(c)
Eligibility criteria?

(3) If an ILU member company has
been previously approved under
249.5(c), in the French or Scandinavian
market for example, should that
eligibility be governing?

(4) Should ILU member companies
appearing on the Quarterly Listing of
Alien Insurers compiled by the National
Association of Insurance Commissioners
be eligible for MARAD underwriting
provided they remain in good standing
and remain on this list?

(5) If an ILU member company is the
subsidiary or affiliate of a company that
is approved under Section 249.5(c),
should it have the benefit of that
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approval if a satisfactory parent
company or similar guarantee is
provided?
(6) Any other aspect of this issue.
By Order of the Maritime Administrator.
Dated: September 18, 1998.
Joel C. Richard,
Secretary.
[FR Doc. 98-25408 Filed 9-22-98; 8:45 am]
BILLING CODE 4910-81-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Reopening of Comment
Period on 90-Day Finding and
Commencement of Status Review for a
Petition To List the Westslope
Cutthroat Trout as Threatened;
Correction

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; correction.

SUMMARY: In document 98-21995
beginning on page 43901 in the issue of
Monday, August 17, 1998, make the
following corrections:

On page 43902, at the end of the first
paragraph in the second column, insert
the following sentence: “‘However, in
accordance with the current Service
Listing Priority Guidance (63 FR 25502,
May 8, 1998) the Service will require 9
months from the date of the finding
(June 10, 1998) to complete a thorough
biological status review and issue a 12-
month finding.”

On page 43902, third column, in the
third sentence of the first full paragraph,
the word “not” should be changed to
“now.”

Dated: September 15, 1998.

Terry Terrell,

Deputy Regional Director, Denver, Colorado.
[FR Doc. 98-25250 Filed 9-22-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AD67

Endangered and Threatened Wildlife
and Plants; Proposed Reclassification
of Yacaré Caiman in South America
From Endangered to Threatened, and
the Listing of Two Other Caiman
Species as Threatened by Reason of
Similarity of Appearance

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) proposes to reclassify
the yacaré (Caiman yacare also known
as Caiman crocodilus yacare) from its
present endangered status to threatened
status under the Endangered Species
Act (Act) because the endangered listing
does not correctly reflect the present
status of this animal. The Service also
proposes to list the common caiman
(Caiman crocodilus crocodilus) and the
brown caiman (Caiman crocodilus
fuscus) as threatened by reason of
similarity of appearance. The yacar is
native to Argentina, Brazil, Paraguay,
and Bolivia, and the other two caiman
occur in Mexico and Central and South
America. These three taxa are listed in
Appendix Il of the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES). Listing the two taxa as
threatened by reason of similarity of
appearance will assist in protecting the
yacaré caiman from uncontrolled use.

A special rule is also proposed for
these three species that would allow
U.S. commerce in caiman skins, other
parts and products from individual
countries of origin and countries of re-
export if certain pre-trade conditions are
satisfied for those countries. The several
conditions largely pertain to the
implementation of a CITES resolution
on the universal tagging of crocodilian
skins (adopted at the ninth meeting of
the Conference of the Parties) as well as
conditions complementing the intent of
this resolution and provisions to
support the sufficiency of management
of yacar populations so that populations
will be sustained through time.

In the case where tagged caiman skins
and other parts are exported to a second
country, usually for tanning and
manufacturing purposes, and the
processed skins and finished products
are exported to the United States, the
United States will prohibit imports of
skins and products if it determines that

either the country of export or the
country or countries of re-export are
engaging in practices that are
detrimental to the conservation of
caiman populations.

The purpose of the special proposed
rule is twofold. One is to promote the
conservation of the yacaré caiman by
ensuring proper management of the
commercially harvested caiman species
in the range countries and through
implementation of trade controls as
described in the CITES tagging
resolution to reduce commingling of
caiman specimens. The rule is also
intended to relieve the burden on U.S.
law enforcement personnel who must
screen difficult to distinguish caiman
products to exclude products from
endangered or improperly identified
species from U.S. commerce.

DATES: Comments from all interested
parties must be received by December
22, 1998. Public hearing requests must
be received by November 9, 1998.
ADDRESSES: Comments, information,
and questions should be submitted to
the Chief, Office of Scientific Authority;
Mail Stop: Room 750, Arlington Square;
4401 North Fairfax Drive; U.S. Fish and
Wildlife Service, Arlington, Virginia
22203. Fax number (703) 358—-2276.
Comments and other information
received will be available for public
inspection, by appointment, from 8:00
a.m. to 4:30 p.m., Monday through
Friday, at the Arlington, Virginia,
address.

FOR FURTHER INFORMATION CONTACT: Dr.
Susan Lieberman, Chief, Office of
Scientific Authority, at the above
address, by phone at (703) 358-1708, or
by E-mail at:
Susan__Lieberman@mail.fws.gov.
SUPPLEMENTARY INFORMATION:

Background

The U.S. Fish and Wildlife Service
(Service) recognizes that substantial
populations of crocodilians that are
managed as a sustainable resource can
be utilized for commercial purposes
while not adversely affecting the
survival of individual populations of the
species. When certain positive
conservation conditions have been met,
the Service has acted to allow
utilization and trade from managed
populations of the American alligator
(Alligator mississippiensis), and has
allowed the importation of commercial
shipments of Nile crocodile (Crocodylus
niloticus) skins, other parts, and
products from several southern and
eastern African countries and similar
shipments of saltwater crocodile
(Crocodylus porosus) specimens from
Australia (61 FR 32356; June 24, 1996).
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Management activities were reviewed
by the CITES Parties prior to
transferring certain populations from
CITES Appendix | to Appendix Il
(thereby allowing commercial trade) and
included assessments of population
status, determination of sustainable
harvest quotas (or approval of ranching
programs), and the control of the illegal
harvest. Management regulations
imposed after harvest included the
tagging of skins and issuance of permits
to satisfy the requirements for CITES
Appendix Il species.

The Service is also proposing a
special rule with this proposed rule to
ensure implementation of the CITES
controls over trade in skins, parts, and
products of certain populations of the
genus Caiman. Populations of Caiman
spp. are widespread in Mexico and
Central and South America, and have
high reproductive potential; indeed, the
species have survived in spite of a past
substantial legal and illegal harvests.
The Service believes that commercial
utilization of yacar caiman should
involve trade from controlled harvest
only from well managed populations,
and that trade controls need to be
effective in order to protect threatened
crocodilian populations. If this
proposed rule and its accompanying
special rule are finalized as proposed,
the Service believes that this will only
allow commerce in yacar specimens and
products into the United States that will
facilitate sound management practices
to regulate the legal harvest and control
illegal trade in range countries, so that
caiman populations are being sustained
at biologically sound levels.
Furthermore, the Service does not
intend to allow imports of caiman
specimens and products with those
intermediary countries that do not
properly control trade in crocodilian
skins, other parts, and products, so as to
ensure that illegal skins, other parts, and
products are not exported to the United
States.

This rule proposes to reclassify the
yacar (Caiman yacare = C. crocodilus
yacare) from endangered to threatened
status under the Act, and to list two
additional taxa, the common caiman (C.
crocodilus crocodilus) and the brown
caiman (C. crocodilus fuscus including
C. crocodilus chiapasius), as threatened
by reason of similarity of appearance.
When traded as skin pieces in products,
the yacaré is similar in appearance to
the common caiman and the brown
caiman that are listed as CITES
Appendix Il species, but have no
comparable status under the Act. Other
caiman species will be retained as
endangered under the Act, including the
black caiman (Melanosuchus niger) and

the broad-snouted caiman (Caiman
latirostris). This proposed rule does not
affect the endangered or threatened
status, under the Act, of any other
crocodilian species in the Western
Hemisphere.

The original listing for the yacar
caiman (under the provisions of the
Endangered Species Conservation Act of
1969) was C. yacare, which is the
presently accepted taxonomic name for
the species (King and Burke 1989) and
the name used throughout this proposed
rule. Some authors treat the taxon as a
subspecies, C. c. yacare, and this is the
taxonomic name presently included in
the List of Endangered and Threatened
Wildlife (50 CFR part 17.11). King
believes (in litt.) that C. yacare should
be considered biologically as a
subspecies or at the end of a
morphological cline, but indicates that
nomenclaturally it is recognized as a
full species.

A recent study, including an analysis
of mitochondrial DNA variation,
indicates that the C. yacare of
Argentina, Bolivia, Brazil, and Paraguay
comprise an taxonomic unit with
substantial genetic, morphological, and
zoogeographical similarities (Brazaitis et
al. 1993). Those authors indicate that C.
yacare populations are effectively
separated from C. c. crocodilus
populations by mountains and
highlands that limit nesting habitat and
the migration of individual animals
between southern and northern river
systems. Caiman yacare, C. c. crocodilus
and C. c. fuscus are considered, on the
basis of base changes in their DNA
sequences, to be diagnostically distinct
populations of a widespread and related
taxa (Amato 1992) with C. yacare,
apparently having greater genetic
differences from C. c. crocodilus than C.
c. crocodilus has in relationship to C. c.
fuscus (Brazaitis et al. 1993). Additional
analysis of DNA information by
Brazaitis and others supports the
interpretation that “‘Caiman yacare, C. c.
crocodilus, and C. c. chiapasius
(probably C. c. fuscus) are each
phylogenetic species, as per the criteria
of Davis and Nixon (1992)” (Brazaitis et
al. 1997a, Brazaitis et al. 1997b).
However, recent work (Busack and
Pandya 1996) suggests that C. c.
crocodilus and C. c. fuscus comprise a
single genetic population at the
subspecies level, while confirming that
yacar is a distinct subspecies, C. c.
yacare. There is no biochemical
evidence, at this time, that recognizable
subgroups of C. yacare occur within the
distributional limits of C. yacare in the
river systems of Argentina, Bolivia,
Brazil, or Paraguay (Brazaitis et al. 1993)

and no such subgroups are recognized
in this proposed rule.

Since the initial listing of the yacaré
caiman, there has been controversy
associated with defining the ranges of
caiman species, especially that of C.
yacare in southern South America. To
assist in the clarification of the status of
C. yacare, the CITES Secretariat, in
conjunction with the World
Conservation Union/Species Survival
Commission (IUCN/SSC) Crocodile
Specialist Group (CSG), undertook a
survey (starting in late 1986 and early
1987) and the development of a
conservation program for the
crocodilians of the genus Caiman. These
surveys were conducted under the
auspices of CITES and were carried out
by the CSG, and the Governments of
Brazil, Bolivia, and Paraguay. The
available data from these studies
(Brazaitis 1989A; Brazaitis et al. 1990;
King and Videz Roca 1989; and Scott et
al. 1988 and 1990) on the distribution,
ecology, and status of C. yacare indicate
that this species is not endangered in its
entirety and is not in danger of
extinction in any significant portion of
its range.

Caiman yacare is widely distributed
throughout the lowland areas and river
systems of northeastern Argentina,
southeastern and northern Bolivia,
Paraguay, and the western regions of the
Brazilian States of Rondonia, Mato
Grosso, and Mato Grosso du Sol
(Brazaitis et al. 1990). The range
includes: the entire Guapore River (=
Itenes River) drainage, including its
head waters in the Brazilian State of
Mato Grosso, and its tributaries in
northeastern Bolivia; eastern Bolivia
and western Brazil throughout the
drainage of the Paraguay River and the
Pantanal of Brazil; Paraguay River and
southern Pilcomayo River in Paraguay;
and the lower Salado River, the Parana
River east to the Uruguay River, and
south to the mouth of the Parana River
in Argentina (Brazaitis et al. 1993).

The common caiman, C. c. crocodilus,
occurs in the drainage basins of the
Amazon and Orinoco Rivers in French
Guiana, Surinam, Guyana, Venezuela,
eastern Ecuador, Colombia, Peru, and
Brazil. A narrow zone of intergradation
exists between C. yacare and C. c.
crocodilus along the northern border of
Bolivia and Brazil in the State of Acre
in the Acre River and Abuna drainages,
northward to approximately Humaita on
the Madeira River in the Brazilian State
of Amazonas (Brazaitis et al. 1990).

The brown caiman, C. c. fuscus
(including C. c. chiapasius), occurs from
Mexico through Central America to
Colombia (west of the Andes), along the
coastal and western regions of
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Venezuela, and south through Ecuador
to the northwestern border of Peru. The
CITES Secretariat and several authors
consider C. c. chiapasius a synonym of
C. c. fuscus and it is so considered in
this proposed rule.

The yacaré has been listed as
endangered under the Act since 1970
and was placed in Appendix Il of CITES
onJuly 1, 1975. It has never been listed
in CITES Appendix I. The endangered
listing under the Act prohibited all
commercial imports of the species into
the United States. However, the
Appendix Il listing allowed for
regulated commercial trade elsewhere in
the world. A substantial U.S. law
enforcement problem has occurred
because of the different listing status
under the Act and under CITES. All
commercial imports of yacaré into the
United States are prohibited under the
Act, including shipments originating
from countries of origin with valid
CITES export documents. Commercial
imports of products from the common
and brown caiman are legal, with
appropriate CITES documents. Products
manufactured from the yacaré, common
caiman, and the brown caiman are often
indistinguishable as to species they are
made from, and there is evidence that
products from the prohibited yacaré
have been commingled with products
from non-prohibited taxa among
commercial shipments into the United
States. The unauthorized entry of
prohibited yacaré products constitutes a
violation of the Act, and if the yacareé is
legally protected in individual range
countries, then Lacey Act violations
may also have occurred.

Argentina, Bolivia, Brazil, and
Paraguay prohibited, until relatively
recently, the export of caiman products
(Brazaitis in comments on the October
29, 1990, Federal Register notice [55 FR
43389], see below). CITES Notification
to the Parties No. 781, issued on March
10, 1994, indicated that Brazil’s CITES
Management Authority had registered
75 ranching operations for producing
skins of C. c. crocodilus and C. yacare.
These ranching operations were
established under provisions of Article
6 B of Brazilian Wildlife Law No. 5.197,
of November 3, 1967. Some of the
ranching operations have begun the
export of crocodilian products under
CITES procedures including the use of
security tags. Caiman yacare from
Brazilian ranches is now legally traded
in the international marketplace, except
into the United States. Paraguay has also
expressed an interest in the legal
marketing of C. yacare skins, and a
restricted legal hunt was held in 1994
(King et al. 1994).

The Service, on March 15, 1988,
received a petition requesting the
reclassification of the yacaré caiman (C.
c. yacaré) from endangered to
threatened status. The Service reviewed
the petition and concluded that it did
not present sufficient scientific or
commercial information to indicate that
a reclassification was warranted (55 FR
43387 published October 29, 1990).
However, the Service, in the October 29,
1990, Federal Register notice, also
solicited relevant data, comments, and
publications dealing with the current
status and distribution, biological
information, and bioconservation
measures pertaining to the yacaré
caiman. The Service also requested
comments about the advisability and
necessity of treating the subspecies C. c.
crocodilus and C. c. fuscus as
endangered or threatened due to its
similarity of appearance to the listed C.
c. yacaré. The Service noted that while
living yacaré caiman are usually
distinguishable from the common and
the brown caiman, portions of the skin
and products manufactured from cut
skins of any of these taxa may be
difficult to distinguish as to taxon of
origin.

Comments Received

Thirty-eight written comments, from
31 individuals and organizations, were
received in response to the October 29,
1990, Federal Register notice, of which
24 were received during the formal
comment period. Ten received during
the formal comment period were from
government officials or residents of
South America (Argentina {3}, Brazil
{4}, Colombia {1}, Peru {1}, and
Paraguay {1}); 10 were from the
scientific community, including 4 from
the IUCN/SSC Crocodile Specialist
Group (CSG); and one each was received
from the trade industry, the CITES
Secretariat, the German Scientific
Authority, and TRAFFIC-USA. Some of
the additional comments received
outside the formal comment period are
also cited herein because they are
believed to provide important
information relevant to this proposed
listing determination. The spectrum of
interest expressed in the comments
received ranged from requests for the
total removal of C. c. yacaré from the
*“List of Endangered and Threatened
Wildlife” to listing the taxa as
“threatened or endangered.” Many of
the comments referred to the presence
of yacaré caiman at various locations
but did not provide any field data or
information on population levels, trends
or productivity. However, the Service
acknowledges such anecdotal
information as being useful to reinforce

its information on the distribution of the
species.

Dr. F. Wayne King, Deputy Chairman
of the CSG, commented that the original
1970 endangered listing was unjustified
in that data available at the time of
listing indicated that C. yacare was
under no greater threat than C. c.
crocodilus or C. c. fuscus, which were
not listed. In preparing his comments in
response to the October 29, 1990,
Federal Register notice, King relied
upon the status reports prepared for the
CITES Secretariat (Brazaitis 1989a;
Brazaitis et al. 1990; King and Videz
Roca 1989; Scott et al. 1988 and 1990).
He concluded that C. yacaré is neither
endangered nor threatened and is not in
danger of extinction in any significant
portion of its range.

King further concluded that the
“endangered” listing denies yacaré
range countries an opportunity to profit
from implementing successful
management programs for the species.
Mr. Juan Villalba-Macias, Vice
Chairman for Latin America section of
the CSG, agreed with King that this
species should not be considered as
endangered in the different range
countries and that it is not appropriate
to keep yacaré listed under the Act. He
considered its inclusion in Appendix Il
of CITES the most appropriate listing.

Mr. Dennis David, North American
Deputy Vice Chairman of the CSG,
indicated that the species does not meet
the criteria for listing as endangered or
threatened, and that a downlisting
action would greatly influence the
ability of Latin American countries to
pursue the establishment of sound
management programs. According to
Mr. David, many of these countries are
actively seeking to establish regulated
harvests that would provide economic
incentives for the conservation of
crocodilian species and their wetland
habitats. The most destructive action, in
his view, would be to maintain or
establish obstacles to the development
of regulated harvest programs in this
region. He stated that the CITES
Appendix Il classification provided
ample control over trade.

Dr. Valentine A. Lance, Vice
Chairman for Science of the CSG,
opposed any decision to list other
caiman species as endangered under
“similarity of appearance” because of
his belief that none of the caiman
species are endangered.

Dr. Obdulio Menghi, Scientific
Coordinator of the CITES Secretariat,
commented that after having reviewed
the comments made by Latin American
countries regarding the distribution of
populations of the species and based
upon his own experience in the region,
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he believed that yacaré should be
removed from the U.S. endangered
species list. This, he wrote, would
improve compliance with CITES by
allowing legal trade. Dr. Menghi also
opposed adding C. c. crocodilus and C.
c. fuscus to the list of endangered and
threatened species under the similarity
of appearance provisions. Dr. Menghi
noted that listing C. c. crocodilus and C.
c. fuscus would discourage an entire
region that has come a long and difficult
way toward accomplishing the aims of
CITES.

Dr. Dietrich Jelden, Deputy Head of
the CITES Scientific Authority of
Germany (currently Head of the
Management Authority of Germany)
commented that, based on the status of
yacaré in its four range countries,
virtually all populations had suffered
severely from indiscriminate hunting.
He recommended that any downlisting
should be combined with improvements
to the general management of the
species. Furthermore, he believed that
any downlisting should be combined
with a commitment from the
governments of Bolivia, Brazil, and
Paraguay, to only ship tanned skins or
flanks marked with self-locking tags, if
they intend to start legally exporting
yacaré skins.

Ms. Ginette Hemley of TRAFFIC-USA
(now with World Wildlife Fund)
commented that, in her view, the
species does not qualify as endangered,
and it is clearly not “‘in danger of
extinction throughout all or a significant
portion of its range.” The high value of
C. crocodilus products and the relative
abundance of the species, including C.
yacare, has prompted many range
countries to develop, or begin
developing, sustained-use management
programs. Whereas a policy of strict
protection once appeared to be the best
way to conserve the species, many range
countries now see that the most
appropriate means of protecting the
species is through farming, ranching, or
controlled harvest, and trade. She added
that Service policy on conservation and
trade of the species, including C. yacare,
should take these developments into
consideration, as they are fully
consistent with the purposes of CITES
and the Act. Ms. Hemley stated that C.
yacare should, at a minimum, be
downlisted from endangered to
threatened under the Act, and that the
Service should use every resource and
legal tool available to combat and
control the illegal trade.

Mr. Jorge Hernandez Camacho of the
Institute for Natural Renewable
Resources (INDERENA) and the CITES
Scientific Authority for Colombia,
commented that four subspecies of C.

crocodilus (apaporiensis, chiapasius,
crocodilus, and fuscus) occur in
Colombia and that the Government has
no interest in the commercialization of
specimens or hides of C. yacare. Mr.
Camacho wrote that the formal
inclusion of C. c. chiapasius, C. c.
crocodilus, and C. c. fuscus by similarity
of appearance under the Act could have
a drastic negative impact on the future
of crocodilian management policies and
practices in Colombia. He stated that
there is no commercial hunting of any
crocodilian species in Colombia and
that management policy is oriented
toward the establishment of captive
breeding farms. Reportedly, INDERENA
authorities allow the capture of animals
from the wild for breeding purposes
only. The control system for ranched
specimens includes the marking of
individuals and legally-produced hides.

Mr. Tomas Uribe, Director of the
Colombian Government Trade Bureau,
on behalf of the Government of
Colombia, submitted two responses
(letters of February 26, 1991, and March
8, 1991) to the Service’s notice. He
observed that although C. yacare does
not exist in Colombia, a main concern
was the prospective listing, as
endangered or threatened by similarity
of appearance, of species native to their
country, particularly C. c. crocodilus
and C. c. fuscus. Mr. Uribe wrote that
Colombia has a comprehensive and
scientifically oriented system of
protection and conservation of its
natural and wildlife resources. He
affirmed that the Government of
Colombia recognized the importance of
the caiman trade and its contribution to
regional welfare, and instituted a
program to ensure the conservation of
the species involved. All caiman skins
exported must be accompanied by a
CITES export permit issued by the
Institute for Natural Renewable
Resources (INDERENA), Ministry of
Agriculture.

Three comments were received from
scientists who work for the Brazilian
governmental agency, Embresa
Brasiliera de Pesquisa Agropecuaria/
Centro de Pesquisas Agropecuarias do
Pantanal (EMBRAPA/CPAP), in the
State of Mato Grosso do Sul. They
contended that C. yacare remains
common throughout its range despite
extensive exploitation in the southern
part of the Pantanal and in other
regions. They stated that there is no
reason to have the C. yacare listed as
endangered, and that the Appendix 11
listing under CITES is sufficient for the
United States to support any
management decisions by the Brazilian
Wildlife Management Authority
(IBAMA). Mr. George Rebelo of the

Instituto Nacional de Pesquisas de
Amazonia (INPA) commented that C.
yacare is common over all of its range
in Brazil, but in many places there are
visibly depleted populations. He stated
that C. yacare should not be downlisted
until a feasible management plan to
harvest skins under a sustained-yield
model is developed, and until illegal
hunting is stopped or greatly reduced.

In Argentina, one governmental
agency (Ministerio de Economia,
Buenos Aires) favored listing C. yacare
as threatened to bring it in line with the
CITES listing; while two agencies
(Ministerio de Agricultura, Ganaderia
and Industria y Comercio—Provincia de
Santa Fe and El Bagual Ecological
Reserve—Formosa) opposed this listing
until a recovery program has been
developed.

Ms. Aida Luz Aquino-Shuster,
Scientific Authority CITES-Paraguay,
commented that C. yacare can still be
found in large numbers in the Pantanal,
but that they are less common in the
lower Chaco region of Paraguay.
Furthermore, in response to the October
1990 Federal Register notice, Ms.
Aquino-Shuster observed that the
control systems in all the range
countries were very poor or non-existent
at that time. She felt that a good strategy
to enhance the survival of the species in
the various range countries should be
developed and implemented before the
United States downlists C. yacare.

Ms. Ana Maria Trelancia of Lima,
Peru, a member of the CSG, wrote that
the 2-year survey on C. yacare
conducted by competent researchers
shows that this species can support
sustainable use, and that the United
States’ prohibition on importation
should be changed to bring it in line
with CITES.

Dr. Marinus S. Hoogmoed of the
National Museum of Natural History of
Holland commented that the trade in
products of caiman species should be
allowed, provided the skins are
legitimately taken and marked as such.

Three Zoological Institutions (Toledo
Zoological Society, Riverbanks
Zoological Park, and Zoo Atlanta)
recommended that the Service list C. c.
crocodilus and C. c. fuscus under the
similarity of appearance provisions of
the Act because small pieces of hides or
finished products are difficult to
distinguish from the listed species, C.
yacare.

Extensive comments were received
from Mr. Peter Brazaitis of the New
York Zoological Society. Since 1985,
Mr. Brazaitis has conducted field
investigations on Caiman species in
Brazil. His primary research focus has
been the resolution of both taxonomic
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issues and the determination of the
status and distribution of caimans. In
1986, Mr. Brazaitis was Coordinator for
the CITES Central/South America
caiman survey in Brazil.

Mr. Brazaitis stated that the rampant
illegal trade in crocodilians continued at
an alarming rate. Due to the great
similarity of appearance among the
Caiman species, he noted that it is
difficult to identify the species,
especially when small pieces of skins
and products, or even whole skins are
involved. According to Mr. Brazaitis,
the majority of skins involved in trade
are C. yacare, and at the time of his
writing there were no legal sources for
these skins because each range country
(Argentina, Bolivia, Brazil and
Paraguay) had a ban on the export of all
caimans. He further noted that while no
legal sources existed for raw untanned
skins, raw skins continually entered
commercial trade and found their way
into the United States.

Mr. Brazaitis commented that the lack
of adequate trade controls and the lack
of procedures for marking skins and
products, compounded the problem of
distinguishing the taxa yielding hides
and products, because of the great
similarity in appearance and
morphology. He observed that the
extensive trade in items made from C.
crocodilus may include products made
from the endangered species (C. c.
apaporiensis and C. c. yacare) that pass
unhalted into the United States due to
similarity of appearance. According to
King (pers. comm.), there have been no
reports of C. c. apaporiensis still
occurring in the wild over the last 20
years.

Mr. Brazaitis urged the Service to
include listing C. c. crocodilus, C. c.
fuscus and C. latirostris under the
similarity of appearance provision of the
Act. [Note that C. latirostris is already
listed as endangered under the Act.]
Apart from the similarity of appearance
issue, Mr. Brazaitis wrote that sufficient
grounds exist to elevate C. c. crocodilus
in Brazil to endangered status.

A group of scientists (M. Watanabe, J.
Mahony, W. Tramontano, and E.
Odierna) from Manhattan College in
New York have assayed heavy metal
content in tissues taken from caimans
(all species) in Brazil. These scientists
report that populations surveyed by the
field team in Brazil suggest very low
numbers in many regions of the Amazon
Basin, and surveys in northern Brazil
found few adult animals.

Summary of Factors Affecting Caiman
Yacare

Section 4(a)(1) of the Act (16 U.S.C.
1531 et seq.) and regulations

promulgated to implement the listing
provisions of the Act (50 CFR part 424)
set forth five criteria to be used in
determining whether to add, reclassify,
or remove a species from the list of
endangered and threatened species.
These factors and their applicability to
populations of the yacaré caiman in
South America are as follows.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of its Habitat or Range

The yacaré caiman may occur over
500,000 square kilometers (sq km) in
Brazil of which 175,000 sq km is in the
Pantanal, which is a primary habitat
(Brazaitis et al. 1988). The Pantanal is a
complex region which lies in the basin
of the Paraguay River in the Brazilian
States of Mato Grosso and Mato Grosso
du Sol. The region is composed of
permanent swamp, seasonal swamp,
gallery forest, marginal scrub, savannah,
and semi-deciduous forest. The yacaré
is the only caiman in the Pantanal
(Brazaitis 1989a). The yacaré, in the
Pantanal and elsewhere, is found in a
wide variety of habitats including those
that are altered by humans. The species
occurs in vegetated and non-vegetated
large open rivers, secondary rivers and
streams, flooded lowlands and forests,
roadside ditches and canals, oxbows,
large and small lakes and ponds, cattle
ponds and streams (Brazaitis et al.
1988). The yacaré is found throughout
the Bolivian Departments of Beni,
Pando, and Santa Cruz, and the lowland
portions of Chuquisaca, Cochabamba, La
Paz, and Tarija (King and Videz Roca
1989). King and Videz Roca (1989) also
indicate that the yacaré may occur in
permanent wetland habitats that may
total over 60,000 sq km in area and in
seasonal wetland habitats that may total
an additional 70,000 sq km in area. The
yacaré occurs throughout the Chaco of
western Paraguay wherever there are
permanent water refuges during the dry
season (Scott et al. 1990). The species
inhabits the flat seasonally flooded
lands west of the Paraguay River in the
southern Chaco, marshes and oxbows
along the isolated streams and river
valleys in eastern Paraguay, and the
extensive marshes at the confluence of
the Paraguay and Parana rivers in
southern Paraguay (Scott et al. 1990).

The expansion of cattle grazing and
the concurrent construction of
permanent water sources for cattle has
increased the dry season freshwater
habitats available to caiman in some
areas, and has diminished habitat in
other areas by increasing the salinity of
waterways (King et al. 1994). Habitat
destruction and deterioration has taken
place and continues to occur throughout

the range of the yacaré. Transportation
improvements destroy relatively small
amounts of habitat but increase the
access of poachers to some yacaré
habitats. Increasing human populations,
the development of hydroelectric
projects, the draining of wetlands, and
deteriorating water quality due to
siltation or the extensive dumping of
pollutants has caused habitat
degradation. However, yacaré habitat is
very extensive and yacaré habitation is
so widespread that it is very unlikely
that the species is presently endangered
or threatened because of the destruction,
modification, or curtailment of its
habitat or range.

B. Overutilization for Commercial,
Recreational, Scientific or Educational
Purposes

The status of the yacaré has been of
concern. Each of the four range
countries has some populations that are
adequate, and each has other
populations that are reported to be
depleted or extirpated (Groombridge
1982). Hunting for hides, both legal and
illegal, has in the past been the major
threat to the survival of populations of
the species. The species is either
provided protection by domestic
legislation (Paraguay, Argentina, and
Brazil) or the legal harvest is regulated
by established hunting seasons and
limits on the size of animals that can be
legally killed for the commercial trade
(Bolivia). Questions about the
taxonomy, distribution, and population
status of the species prompted the
CITES Secretariat in conjunction with
the CSG to undertake a survey (starting
in late 1986 and early 1987) and to help
develop a conservation program for the
crocodilians of the genus Caiman. These
surveys were conducted under the
auspices of CITES and were carried out
by the CSG, and the Governments of
Brazil, Bolivia, and Paraguay. The
available data from these studies
(Brazaitis 1989a; Brazaitis et al. 1990;
King and Videz Roca 1989; and Scott et
al. 1988 and 1990) on the distribution,
ecology, and status of C. yacaré are
reviewed below to assess Factor B under
the Act.

In the past, large numbers of caiman
per year, particularly those of C. yacaré,
were taken from Brazil, in violation of
Brazilian law (Brazaitis et al. 1988).
Yacaré populations declined in many
areas, although the species can be
found, in varying population densities
in most areas where suitable habitat
remains. Yacaré found in some surveys
almost a decade ago appeared small,
extremely wary, and exhibited a high
male sex ratio. It was suggested that
females might be more heavily
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harvested at a time when they might be
very vulnerable while protecting their
nests (Brazaitis 1989a). Brazilian yacaré
have historically been illegally taken by
Bolivian and Paraguayan traders. Local
landowners in Bolivia and Paraguay,
and the exotic foreign leather interests
provided a basis for illegal hunting and
a market for skins. The illegal harvest
was the direct result of illegal hide
buyers operating with the tacit approval
of authorities in Bolivia and Paraguay
(King and Videz Roca 1989), although
there is reason to believe that situation,
prevalent almost a decade ago, has
improved recently. Habitats may be
remote and inaccessible during the wet
season but easily accessible during the
dry season when most harvest occurs
(Brazaitis 1989a).

The yacaré remain widely distributed
in Bolivia (King and Videz Roca 1989),
with management of populations
improving in recent years. The average
length of certain measured caiman was
about 1.25m which suggests a
disproportionately young age structure.
Caiman populations in some rivers were
extirpated, but caiman survive in
Bolivia due to abundant habitat and
their rapid growth to sexual maturity.
Minimal size lengths and legal hunt
seasons have been established. A
sustainable harvest will occur, with
effective enforcement of existing laws
governing the yacaré. Almost a decade
ago , it was reported that the long-term
continuation of the status quo could
lead to the endangerment of the species
in Bolivia (King and Videz Roca 1989);
it is believed that situation has
improved, with new, more effective
management in Bolivia.

The yacaré persists in good numbers
throughout the Chaco region of
Paraguay, wherever there are permanent
water refuges during the dry season. The
yacaré is subject to intense hunting
pressures for both hides and meat in
many locations, although populations
may be dense where the species is
protected. Some caiman populations,
until recently, were heavily exploited.
The fact that small residual populations
exist in many areas suggest that the
yacaré should be able to recover where
they and their habitats are protected
(Scott et al. 1990). King et al. (1994)
reported that large populations of yacaré
can still be found in suitable habitats. In
some cases, however, populations
consist of smaller animals suggesting
that extensive hunting occurred in the
recent past.

The CSG did not conduct a survey
and assessment in Argentina. Fitch and
Nadeau (1979) indicated that yacaré
were relatively abundant in northern
Argentina. Using a combination of

census methods and interviews with
hunters and hide dealers, they estimated
that 1,400,000 animals remained in the
swamps of western Argentina. This
preliminary estimate was later revised
downward to 200,000 (King in litt).

The Service believes there is
sufficient cause to find, at this time, that
some populations of the yacaré caiman
still may be threatened by trade in
portions of its extensive range. In some
cases, harvest numbers could exceed the
sustainable yield.

C. Disease or Predation

The eggs of C. yacare are eaten by a
variety of predators, which in some
localities include humans, and
hatchlings are consumed by a variety of
predators including crocodilians.
However, there is no evidence, at this
time, that disease or predation are
significant factors affecting C. yacare
populations.

D. The Inadequacy of Existing
Regulatory Mechanisms

The yacaré is protected in Argentina
by a total ban on commercial hunting,
and on the export of raw and tanned
hides, and other products. Domestic
laws ban the export of wildlife and
wildlife products from Brazil, except
from approved ranching programs. The
yacaré is nominally protected in
Paraguay by Presidential decree which
prohibits hunting, commerce, and the
import and export of all species of
wildlife and their parts and products,
although a restricted harvest was held in
1994 (King et al. 1994). Bolivia permits
the hunting of yacaré from January 1 to
June 30, and imposes a 1.5m size limit
on all harvested caiman. The yacaré was
listed as endangered by the Pan
American Union in 1967 (Groombridge
1982). The yacaré was additionally
listed as endangered under the U.S.
Endangered Species Conservation Act of
1969 and was added to Appendix Il of
CITES in 1975.

The several pieces of domestic and
international legislation and individual
Presidential decrees were meant to
restrict the harvest and commercial
trade of yacaré to a sustainable harvest
from wild populations of yacaré legally
killed in Bolivia. Yacareé skins, other
parts and products from this legal
harvest, with proper CITES export
permits from Bolivia, have been able to
enter international trade with countries
other than the United States. In some
cases, existing legislation and decrees
have been inadequately or unevenly
enforced. The yacaré is apparently
illegally killed in Argentina, Bolivia,
Brazil, and Paraguay, and reportedly
may be illegally exported with real or

forged CITES export permits from some
South American countries. Furthermore,
some countries of manufacture,
knowingly or unknowingly, apparently
accepted illegally killed and illegally
exported yacaré, used these materials in
the production of leather goods, and
shipped the resulting finished products
to the United States. Although a live or
whole yacaré caiman can be
distinguished from other caiman
species, the products from tanned or
processed skins are often very difficult
to distinguish caiman species. U.S. Fish
and Wildlife Service Wildlife
Inspectors, by clearing crocodilian
products from these leather good
manufacturing countries, could
inadvertently have allowed the import
of parts and products from illegally
harvested yacaré. Such imports would
constitute violation of the U.S. Lacey
Act and the Endangered Species Act,
and would be detrimental to the
conservation of the yacaré, by not
effectively promoting the management
of the species.

The CITES Secretariat, in conjunction
with the CSG, and with the permission
and cooperation of the range countries,
conducted a survey of the status of the
yacaré and discovered, during the
course of those surveys, major
inadequacies associated with the
existing regulatory mechanisms. All
available information indicates that
some of the regulations and laws have
been improved since the survey.

The yacaré in Paraguay is subject to
intensive hunting pressures for meat
and hides (Scott et al. 1990). Until
recently the level of exploitation of
caimans was uncontrolled and many
populations were over-exploited. The
combination of increased difficulty in
marketing hides, an increased
awareness of conservation needs,
reduced caiman populations, reduced
prices, and increased action by
government and international agencies
may have relieved some of the pressure
on the caiman resources (Scott et al.
1990). King et al. (1994) report that the
traffic in yacaré skins was virtually
nonexistent in Paraguay in 1993, and
interest exists in developing sustainable
harvest programs.

In the 1980s, the yacareé in Bolivia
supported a legal export trade of
50,000-200,000 hides annually, and an
illegal trade that brought total exports to
about 400,000 hides annually (King and
Videz Roca 1989). The yacaré was
considered to be suffering from a lack of
conservation management because of a
lack of enforcement of existing wildlife
laws. The establishment and
implementation of an adequate
bureaucracy to conduct wildlife



50856

Federal Register/Vol. 63, No. 184/Wednesday, September 23, 1998/Proposed Rules

management and to enforce
conservation laws was considered an
imperative if wildlife resources were to
survive and flourish.

A 1961 Presidential decree prohibited
the hunting of yacaré less than 1.5
meters (m) in length, and additional
decrees closed the caiman hunting
seasons from July 1 to December 31.
Unfortunately, there was no effective
enforcement of either the hunting
season restriction or of the minimum
size limit restriction. About two-thirds
of the hides inspected in warehouses
were less than the 1.5 m legal length. In
1986 and 1987, Bolivia reputedly sold
CITES export permits, in the amount
equal to the annual CITES quotas, to
skin exporters in Paraguay (King and
Videz Roca 1989). This provided an
outlet for poached skins through
Paraguay which apparently enhanced
the illegal kill and sanctioned and
encouraged the trans-national
movement of illegal wildlife products in
violation of CITES. The Standing
Committee of CITES recommended, in
October 1986, that the Parties to the
Convention no longer accept export
permits from Bolivia, but further study
would be required to determine if
effective regulatory mechanisms may
presently be in place in Bolivia.

Large numbers of caiman skins were
illegally taken every year, largely from
south central Brazil, despite Brazilian
laws (Law No. 5.197, January 3, 1967)
which prohibit the commercial hunting
of all wildlife (Brazaitis et al. 1988). The
illegal hunting of caiman in south-
central Brazil was well organized, well
funded, and widespread. The endemic
crocodilians, in some areas, however,
are beginning to be perceived as a
valuable renewable natural resource and
state governments and the private sector
have begun some conservation
initiatives. A Federal wildlife
bureaucracy has been established, and
regional and local offices have been
established in states and major cities.
Brazaitis et al. (1988) considered the
Brazilian biologists and law
enforcement personnel as competent,
interested, and eager to participate in
crocodilian wildlife conservation. These
Brazilian personnel, however, were ill
equipped to face poachers that were
both better equipped and better armed.
A further weakness has been that the
judiciary has not supported the
enforcement of wildlife regulations with
appropriate penalties for violators.
Presumably, the success and
effectiveness of future conservation
programs for crocodilians will depend
on the cooperation and financial
support of an interested private sector.

The Service believes there is
sufficient cause to find that the yacaré
is presently threatened by the
inadequacy of the existing regulatory
mechanisms. Sufficient laws and
decrees may be published but they have
been insufficiently enforced to
successfully promote the conservation
of the yacareé.

E. Other Natural or Manmade Factors
Affecting its Continued Existence

Wildlife, such as the yacaré caiman,
can be advantageously utilized in
commerce if management is sufficient to
maintain satisfactory habitats, and
harvest is at a level that allows
maintenance of healthy and sustainable
populations. The yacaré, under such
conditions, can provide revenue to pay
for its own management and to
stimulate local economies. CITES works
well to regulate exports under
conditions where all parties share the
same conservation goals and provide
adequate resources to properly manage
the species and control trade.

Currently, pressures exist to distort
this ideal management model. In many
areas, within the range of the yacareé, the
goal has been to exploit rather than
conserve the species. Within the range
countries, there have been insufficient
funds to protect, enhance, and manage
wildlife resources, and there are
tremendous demands for land and the
products from that land to provide
subsistence living to an increasing
human population. CITES
implementation is challenging when
countries do not have the will or
resources to prevent the over-
exploitation of natural resources. The
unfortunate reality is that over
exploitation minimizes per item
resource values in the short-term and
may destroy long-term resource values.

International trade in certain
crocodilians has presented significant
problems for the CITES Parties; several
resolutions have been adopted at
previous meetings of the Parties in an
effort to establish management regimes
to benefit conservation of particular
species. The United States, in
conjunction with Australia, Germany,
and Italy, submitted a resolution (Conf.
8.14) for consideration at the eighth
meeting of the Conference of the Parties
in Kyoto in 1992, which called for a
universal tagging system for the
identification of crocodilian skins in
international trade. Additional controls
were incorporated into a revised
resolution prepared by the CITES
Animals Committee and adopted by the
CITES Parties at the ninth meeting of
the Conference of the Parties held in
Fort Lauderdale, Florida, in November

1994. Resolution Conf. 8.14 was
repealed with the adoption of the new
resolution Conf. 9.22 on the Universal
Tagging of Crocodilians. Requirements
of this new resolution are incorporated
into this proposed rule and will also be
incorporated into a future revision of 50
CFR part 23 on CITES implementation
in the United States. Adherence to the
new marking requirements should
minimize the potential for substitution
of illegal skins and reduce the trade
control problems with the similarity in
appearance of skins and products from
different species of crocodilians.

The CITES resolut